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THE UNITED STATES NEUTRALITY ACT OF 1937 


By JAMES WILFORD GARNER 


Professor of Political Science, University of Illinois 


By a joint resolution passed on April 30 Congress reénacted, with modifica- 
tions in some cases, and made permanent the essential provisions of the tem- 
porary resolution of August 31, 1935 (as amended February 29, 1936), which 
by its own terms expired on May 1, 1937. With the exception of the new 
Section 6 dealing with restrictions on the exportation and transportation of 
commodities other than arms, ammunition and implements of war, the dura- 
tion of which by its own terms is limited to two years, the present resolution 
is therefore intended to lay down a permanent neutrality policy for the United 
States. 

To the provisions of the earlier resolutions the resolution of 1937 adds sev- 
eral new ones. The first of these is found in Section 1 (c) which enacts that 
whenever the President finds and proclaims that a state of “civil strife” exists 
in a foreign state and is of “a magnitude or is being conducted under such 
conditions that the export of arms, ammunition or implements of war from 
the United States to such foreign state would threaten or endanger the peace 
of the United States,” it shall thenceforth be unlawful to export such com- 
modities from the United States to such foreign state or to any neutral state 
for transshipment to or for the use of such foreign state. Unlike the embargo 
in the case of international war, the going into effect of this provision is not 
automatic and mandatory but will depend upon the judgment of the President 
regarding the magnitude and character of the contest, and the effect upon the 
peace of the United States which the exportation of arms and munitions to 
such state might in the opinion of the President produce. The reason why 
the embargo was made mandatory in the case of international war but left to 
the discretion of the President in the case of civil war was doubtless due to a 
fear in the minds of Congress that the danger of the United States being 
drawn into an existing war as a result of poor judgment or an abuse of dis- 
cretion on the part of the President, would be greater in the former case than 
in the latter. Congress was therefore unwilling to trust him with any dis- 
cretion in the laying of an embargo in the case of international war, further 
than what is involved in determining the existence of a “state of war.” 

Another new provision in the resolution of 1937 is Section 2 which deals 
with the exportation and transportation of commodities other than arms, 
ammunition, and implements of war. Neither the resolutions of 1935 or 1936 
envisaged any restrictions on the shipment of such commodities from the 
United States in time of war. Trade in them was left entirely free. But 
manifestly the distinction between arms and munitions, on the one hand, and 
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the essential materials which enter into their manufacture—between the 
finished and unfinished product—or between what may be called the instru- 
mentalities of combat and other articles which are equally essential in the 
carrying on of war, is, from the point of view of neutrality, not a very logical 
one. If, therefore, an embargo or the imposition of restrictions by a neutral 
upon the exportation to belligerents of the one class of goods is desirable as a 
means of removing or diminishing the causes and occasions of dispute between 
it and a belligerent, it is hardly less so in the case of goods falling within the 
other class, since if trade in them is freely permitted, they with the vessels 
which transport them are as likely to be seized, detained, confiscated or de- 
stroyed by belligerents as are goods of the other class and the vessels which 
transport them. An embargo on arms and munitions alone would not there- 
fore accomplish the object aimed at by the framers of the present legislation. 
Indeed it may be doubted whether an embargo on both classes of goods would 
accomplish this object and whether it would not be necessary to extend it to 
other commodities still, which while not essential to the carrying on of mili- 
tary operations are nevertheless indispensable to the life of peoples engaged 
in war, such as food, clothing, and other necessaries of life, since in future 
wars they are likely to be treated by belligerents as contraband and therefore 
liable to capture. 

But such an embargo—totalitarian in its seope—would involve the with- 
drawal of the neutral into its shell and the complete cessation of its export 
trade with belligerents, both direct and indirect through the ports of other 
neutral states. In a long-drawn-out war in which the principal countries of 
Europe were involved, such a policy might prove ruinous to the United States, 
dependent as it is upon foreign markets for the disposal of its huge surplus of 
agricultural, mineral, and industrial products, and it is safe to say that if such 
an embargo were laid and were followed by an economic depression, as it 
probably would be, Congress would find it impossible, as in the days of the 
Jeffersonian embargo, to withstand the demand of public opinion for its re- 
peal. Happily, only a small minority of Congress was willing to go to such 
lengths. On the contrary, as the discussion in Congress proceeded, the idea 
of an embargo on the exportation of any commodities other than arms, am- 
munition, and implements of war found less and less favor and was finally 
abandoned as involving too large a price to pay for the doubtful guarantees 
which it offered of keeping the United States from being drawn into other 
peoples’ wars. At the same time, it was felt that if there were unrestricted 
trade with belligerents in commodities which are as essential to the carrying 
on of war as are arms and munitions themselves, disputes with belligerents 
would be inevitable and unless the United States were prepared to abandon 
what it has heretofore asserted as its rights under international law, it could 
hardly avoid being drawn into war in defense of those rights. 

The problem of Congress therefore was to find a solution by which trade 
with belligerents could be preserved to the American people, without its in- 
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volving the disputes and possible conflict to which trade between neutrals and 
belligerents usually gives rise. This solution the Congress believed it found 
in the so-called “cash and carry” scheme under which the President may in 
effect, if in his opinion it would promote the security, preserve the peace, or 
protect the lives of citizens of the United States, forbid American vessels from 
carrying such articles (the list to be determined by him) to any belligerent 
state or to any neutral state for transshipment to a belligerent state, or permit 
it, subject to such limitations or exceptions as he may prescribe, and for the 
same reasons, to forbid the exportation or transportation of any articles or 
materials whatever to the same destinations until the American ownership, title 
and interest in them have been divested and transferred to a foreign owner. 
Under this scheme the markets of the United States will be open to all bel- 
ligerents alike for all such commodities as may be enumerated by the Presi- 
dent, provided the belligerents acquire title to them before they leave the 
United States and take them away in their own or non-American vessels. 

This scheme has the obvious advantage over an embargo in that it does not 
completely put a stop to trade with belligerents in such articles but permits 
it to be carried on subject to the restrictions mentioned. And since American 
citizens will no longer have any interest in such goods or in the ships which 
transport them, if they are seized, detained, confiscated or sunk after leaving 
the United States there can be no basis for a dispute with the belligerent who 
thus interferes with them or for a claim against him. Moreover, since the 
imposition of the restrictions is not mandatory, as in the case of the embargo 
on arms and munitions, but is left to the discretion of the President, there 
may be wars in which they will never be imposed and trade will remain free 
as heretofore, subject of course to the right of belligerent capture under the 
law of contraband and blockade. But in a wide-spread and long-drawn-out 
war, a prohibition on American vessels from transporting such goods, espe- 
cially if the list is a long one, may seriously cripple the American carrying 
and shipbuilding industries. 

Furthermore, the prohibition on American loans and credits to belligerents 
which, under the neutrality resolution, is mandatory, subject to some ex- 
ceptions which the President is authorized to make in respect to credits, may, 
when the need for American supplies is vast, make it impossible for bellig- 
erents to find out of their own resources the huge sums necessary to enable 
them to pay cash in gold for the goods which they may wish to purchase in 
the United States. During the course of a war of such magnitude and dura- 
tion the amount of available foreign exchange at the disposal of belligerents 
is usually much limited and they are under the necessity of conserving their 
own gold supply. As is well known, the Allied Powers which purchased huge 
quantities of war supplies in the United States during the early years of the 
World War found themselves in this situation before the end of the year 
1915, and the American Government was forced to lift the ban which it had 
placed on loans to belligerents and permit them to establish large credits in 


388 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


this country, or sacrifice this profitable trade, with the prospect of a depres- 
sion which it was feared would follow in its wake. It may happen therefore 
that in a future European war of similar magnitude and duration as the last 
one, American trade with belligerents may under the “cash and carry” ar- 
rangement shrink to small proportions, unless the President is willing to con- 
strue his authority to make exceptions in respect to credits in such a way as 
to relieve belligerents from the necessity of transferring large quantities of 
their gold to the United States. 

Finally, it must be pointed out that, although the principle of impartiality 
of treatment of all belligerents alike runs like a red thread through the present 
resolution and was emphasized and reiterated in all the discussions in 
Congress, the “cash and carry” provision is almost certain to operate in prac- 
tice with the grossest inequality as between the opposing belligerents in any 
war in which the belligerent or belligerents on one side is in control of the 
sea, possesses an adequate merchant marine for transporting supplies from 
the United States and has an available gold supply with which to pay cash 
for its purchases, while the opposing belligerent or belligerents does not possess 
them. Belligerent line-ups in both Europe and Asia in which this situation 
may exist are easily conceivable. It is already a common observation in 
certain countries of continental Europe that the effect of the “cash and carry” 
provision will be to put the United States definitely on the side of Great 
Britain in a war between her and them. In the same way it would operate 
for the benefit of Japan in a war between that country and China. In the 
former case public opinion in this country would probably approve the un- 
equal manner in which the scheme operated, but in the latter case it would 
not, assuming that in both cases they were wars of aggression, and in the 
former a continental dictator and in the latter Japan were the aggressor. 
Whether public opinion approved or not, the operation of the scheme would 
be unneutral, if impartiality of treatment be regarded as an essential element 
of neutrality. 

We cannot therefore overlook the possibility of national resentments which 
the unequal operation of the scheme may arouse, and the danger of retaliation 
to which we may be exposed in some future war in which this country will be 
a belligerent and for the prosecution of which we may find ourselves in the 
position of a seeker of supplies from a country which will regard itself as hav- 
ing once been a victim of discriminatory treatment on the part of the United 
States. How much, if anything, the scheme if resorted to, will contribute 
toward preventing the United States from being drawn into an existing war, 
by diminishing the causes of controversy with belligerents, no one can foretell. 
Certainly it will not remove all the sources of possible controversy so long as 
any trade at all with belligerents is permitted. Nor is it hard to foresee 
practical difficulties in the enforcement of the scheme. Thus the law provides 
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that the restrictions which it envisages shall apply equally to exports to 
neutral states if they are intended for transshipment to or for the use of a 
belligerent, but one wonders how it will be possible to sift out the goods whose 
ultimate destination is belligerent territory from those intended for consump- 
tion in the neutral state and to forbid only the exportation of the former. 
The law provides no machinery and lays down no test by which this difficult 
task can be accomplished. Had the proposal for restricting exports to neu- 
tral countries to their normal pre-war importations been adopted, the likeli- 
hood of neutral ports becoming conduit pipes for transshipments to nearby 
belligerents would have been removed, but it was rejected largely because of 
the practical difficulties which its enforcement would have raised. 

All that can be said of the scheme is that it is an experiment the success of 
which can only be determined by actual experience. Fortunately, it is be- 
lieved, the duration of the provision of the law which authorizes it is limited 
to two years during which time there will be at least an opportunity for further 
study of it and possibly, which God forbid, an opportunity to test it out in 
practice, provided, of course, the President sees fit to put it into effect. There 
are still, however, some, of whom the author of this article is one, who believe 
that the principle of freedom of trade at the risk of the trader, subject perhaps 
to his right of protection in all matters of conduct to which the generally 
accepted rules of international law attribute the quality of legality and upon 
which there is little or no dissent, would have been a better solution than the 
scheme adopted by Congress. 

The other new provisions of the joint resolution of 1937 are of less im- 
portance, although it may be remarked that the objects which they aim to 
accomplish relate more directly to the duties of neutrality. The first of 
these is found in Section 7, which is designed to prevent the use of American 
ports as bases for the supply of fuel, men, arms, ammunition, implements of 
war, etc., to belligerent warships, tenders or supply ships. The second is 
found in Section 8, which in effect authorizes the President in his discretion 
to exclude from entering or departing from the ports or territorial waters of 
the United States in time of war armed merchant vessels as well as the sub- 
marines of a foreign state (he was authorized by the joint resolution of 1935 to 
exclude the latter), except under such conditions and limitations as he may 
prescribe. Section 9 modifies the corresponding provision (Section 6) of the 
resolution of 1935 relative to travel by American citizens on belligerent ves- 
sels. The resolution of 1935 authorized the President, in effect, to proclaim 
that no citizen of the United States should travel on the vessels of any belliger- 
ent nation except at his own risk. The present resolution removes the exception 
of risk and makes it unlawful for American citizens to travel on such vessels 
at all save in accordance with such rules and regulations as the President may 
prescribe. The idea underlying the amendment appears to have been that if 
American citizens were allowed to travel on such vessels and another Lusitania 
incident should happen, involving the loss of several hundred American lives, 
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an excited public opinion would demand action against the nation responsible 
for it, even though the law definitely placed the risk on the individual traveler 
and this was well known to him before embarking. The only way, therefore, 
by which the United States could be sure of not being drawn into controversies 
arising out of such incidents was to prohibit American citizens from traveling 
on vessels of belligerent nationality even at their own risk. The logic on 
which this legislation is based is not altogether sound, and there are some who 
will regret the abandonment which it involves of the principle heretofore 
maintained by the United States of the right of neutral persons to travel on 
merchant vessels of belligerent nationality. It may also be interpreted as an 
indirect admission by the United States of the right of belligerents to destroy 
enemy merchant vessels without providing for the safety of their crews and 
passengers and may therefore serve to encourage recourse to such methods in 
future wars. 

One more new provision in the resolution of 1937 which should be men- 
tioned is found in Section 10, which prohibits American vessels engaged in 
commerce with belligerents or states in which civil strife exists from being 
armed or from carrying armament, arms, ammunition, or implements of war, 
except small arms and ammunition which the President may deem necessary 
for the preservation of discipline on board such vessels. It will be recalled 
that in March, 1917, while the United States was still neutral, the President 
instructed the naval authorities to place “armed guards” on such merchant 
vessels registered under the American flag as might desire them, in order to 
enable them to defend themselves against attack by German submarines. 
The right of neutral merchant vessels, however, to arm themselves and resist 
attack by belligerent submarines was challenged throughout Germany and 
by some German sympathizers in the United States.2 It was doubtless to 
avoid possible future controversies of this kind that the authors of the present 
law were willing to abandon what the Government of the United States 
in 1917 regarded as a right of neutral merchant vessels under international 
law. 

Most of the provisions of the resolution of 1935, as amended in 1936, were 
retained in the resolution of 1937, although several of them were modified. 
Such were the provisions for an automatic embargo on the exportation of 
arms, ammunition, and implements of war to belligerent states, and to neu- 
tral states if the goods were intended to be transshipped to or for the use of 
belligerents, the prohibition of loans and credits to belligerents subject to 
the right of the President to make certain exceptions in regard to ordinary 
commercial credits and short-time obligations, the non-application of the 
resolution to American Republics engaged in war against a non-American 
state provided they were not codperating with a non-American state or states 
in a war, and, subject to this exception, the treatment of all belligerents alike 
in the matter of embargoes, trade restrictions and loans, without regard to 
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whether one belligerent was a treaty-breaker and aggressor and the other 
its innocent victim. 

The exception of the Latin American belligerents from the operation of 
the law in the opinion of the writer of this article, was of doubtful expediency. 
It appears to have been based on the assumption that a war between one of 
them and a non-American state would be a war of aggression by the latter 
against the former and necessarily therefore in violation of the Monroe doc- 
trine. It would be the duty of the United States consequently to assist the 
Latin American state by permitting it to obtain supplies and loans in this 
country while denying them to its non-American enemy. But is it to be as- 
sumed that the non-American belligerent will necessarily be the aggressor? 
Is it not altogether conceivable that the reverse might be the case? In that 
event would not the non-American belligerent be entirely justified in regard- 
ing the discriminatory treatment of it by the United States as an unfriendly 
if not a hostile act? It is hard to see how such a policy can be reconciled 
with the principle of equality of treatment of all belligerents which was de- 
clared over and over again during the debates in Congress and in the com- 
mittee hearings to be the basic principle on which the policy of the United 
States should be based. 

One feature of this provision which all friends of the League of Nations 
will regard as quite unnecessary, if not offensive, is the difference of treatment 
which it applies to a Latin American member of the League which, in fulfill- 
ment of its obligations under the Covenant, may be codperating with the 
League in a war against a European or Asiatic state which the League has 
declared to be a Covenant-breaker or aggressor, and a Latin American non- 
member of the League which may be engaged in a war on its own account in- 
dependently of the League, with the same aggressor. The American member 
of the League is to be penalized by being subjected to the United States em- 
bargo on arms, munitions and loans, the “cash and carry” restrictions and the 
restrictions on the use by belligerents of American ports, whereas the Amer- 
ican non-member of the League will not be. It is not surprising, therefore, 
that at the recent Buenos Aires Conference of the American Republics the 
Latin American members of the League were unwilling to adopt the United 
States plan of neutrality embodying, as it did, a provision for such dis- 
criminatory treatment of them. 

While the Congress was quite willing to deviate from the principle of 
equality of treatment of all belligerents for the benefit of Latin American 
belligerents, provided they were not codperating with the League in a war 
against a non-American state, it was unwilling to make any distinction what- 
ever in its treatment of two opposing belligerents one of whom was a treaty- 
breaker and an aggressor and the other its innocent victim; that is, while it 
was willing to make a distinction based upon the geographical situation of the 
belligerents, it was not willing to recognize any distinction based upon the il- 
legality or immorality of their conduct. Belligerents who are treaty-breakers 
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and aggressors are to be treated the same as their victims who have scrupu- 
lously observed their treaty obligations and who are engaged in defending 
themselves against unprovoked and unjustifiable attack. Embargoes on 
exports and loans and trade restrictions which apply to the one belligerent 
must apply equally to the other. Will not the effect of such a policy be to 
discourage respect by states of their treaty obligations and encourage aggres- 
sion by serving notice on potential aggressors that they will not be treated 
differently from those whom they may choose to attack? 

If it be maintained that absolute impartiality of treatment is the essence 
of neutrality, it can be said in reply that this was the old conception of neu- 
trality which has been modified by recent conventions such as the Covenant 
of the League of Nations, the Pact of Paris and the Argentine Anti-War 
Treaty of 1933, to some of which virtually all the states of the world are now 
parties and to the two last mentioned of which the United States is itself a 
party. While, it is believed, they do not abolish the principle of neutrality, 
they do introduce a new principle which may be called “qualified” neutrality 
—a principle which does not require of the neutral who is a party to one of 
these conventions absolute impartiality of treatment as between two opposing 
belligerents, who are also parties to the same convention, but one of whom in 
violation of its obligations thereunder is engaged in making war against the 
other who has scrupulously observed its own obligations. The legislation of 
the United States, however, is based on the old conception and may in partic- 
ular cases involve a quality of neutrality which would be immoral, unjust to 
one of the belligerents, and inconsistent with its duty as a member of the in- 
ternational community to codperate in the collective effort to restrain ag- 
gression and promote the cause of general peace and security. 

As stated above, the United States delegation at the recent International 
American Conference at Buenos Aires proposed the adoption by all the Amer- 
ican Republics of the principles of neutrality embodied in the recent legisla- 
tion of the United States, including, of course, equality of treatment of all 
belligerents regardless of the legality or illegality of their conduct, but the 
latter feature, especially, encountered so much opposition that the proposal 
had to be dropped. The Latin American members of the League of Nations 
—16 altogether—could not commit themselves to a policy which would require 
them to treat Covenant-breaking aggressors and their victims alike without 
disregarding their obligations as members of the League. It does not seem 
likely, therefore, that the “common and solidary” attitude of the United 
States and the Latin American Republics in regard to their neutrality policy 
will be realized. Likewise, there is little reason to suppose that any con- 
siderable number, if any, of important European states will adopt the prin- 
ciples embodied in our present legislation. In all probability, therefore, the 


3 See the interpretation in this sense of the Pact of Paris adopted by the International Law 
Association at Budapest in 1934, 38th Report, p. 4 ff. And compare Lauterpacht ‘Neutral- 
ity and Collective Security,” Politica, November, 1936, p. 141. 
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United States will find itself going its own way alone with its mandatory 
embargo on arms and munitions, its “cash and carry” scheme, its prohibition 
on loans, and its treatment of all belligerents alike. There is, of course, no 
reason why the United States should not have a policy different from the rest 
of the world, but it may create for us an awkward situation by unnecessarily 
diverting what would normally be our share of foreign trade, to other neutral 
states which do not adopt restrictive measures analogous to ours. 

But it is fortunate, in our opinion, that a neutrality policy containing so 
many features of doubtful efficacy and expediency has not been embodied in 
a legislative strait-jacket and made automatically applicable whenever war 
breaks out in any part of the world regardless of its character, magnitude, 
who are the belligerents, or the possible effect which such a policy may have 
on the interests of the United States, but that its going into effect is to be 
dependent in large degree upon the judgment of the President who will de- 
termine in the light of the conditions of each particular war, as the occasion 
arises, whether the best interests of the country would be served by such a 
policy. This in our opinion is as it should be and there is no justifiable reason 
to fear that it may result in the establishment of a dictatorship.* 

The only important mandatory provision of the present resolution is that 
which lays an embargo on the exportation of arms, ammunition and imple- 
ments of war to belligerents or to neutral states for transshipment to bel- 
ligerents. But even here something is left to the judgment of the President, 
since the embargo does not go into effect until he has found and proclaimed 
the existence of a “state of war.” Whether a state of war exists in a particular 
place and at a given time he must determine, and he will not be bound to 
hold that every conflict in which armed force is being used necessarily con- 
stitutes a “state of war,” since that expression has usually been interpreted to 
refer to a legal situation rather than a material state of affairs. Thus, while 
he proclaimed on October 5, 1935, the existence of a “state of war” between 
Italy and Ethiopia, might he not have held otherwise, considering that neither 
of these states ever formally declared war against the other? On the other 
hand, would it have been a wholly unwarranted interpretation of his authority 
if on the day after the present resolution went into effect (May 2, 1937) he 
had “found” and proclaimed that a “state of war” existed between Germany 
and Italy, on the one hand, and Spain, on the other, as certain members of 
Congress urged him to do? 

Likewise, the going into effect of the embargo in the case of civil war is 
made to depend upon the President’s judgment as to whether its magnitude 
or the conditions under which it is being carried on are such that the exporta- 
tion of arms and munitions to the state in which it exists would “threaten or 
endanger the peace of the United States”—a discretion so broad as to leave 
the whole matter to the decision of the President. What articles and mate- 


‘T have discussed this aspect of the matter more at length in a note entitled ‘Executive 
Discretion in the Conduct of Foreign Relations,” this Journat, Vol. 31, April, 1937, p. 289. 
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rials shall be put on the embargo list is also left, within certain limits, to the 
determination of the President. He is to determine also whether the placing 
of restrictions on the exportation of articles and materials other than arms, 
ammunition, and implements of war is necessary to promote the security, 
preserve the peace or protect the lives of citizens of the United States, and 
if so what such articles shall include, and whether therefore they may be 
transported on American vessels or exported at all from the United States 
until the American owners have divested themselves of their title to them. 

While it is forbidden to any person within the United States “to make any 
loan or extend any credit” to a belligerent or state in which civil strife exists, 
the President may in his discretion and to such extent as he may choose, ex- 
cept from the operation of this prohibition “ordinary commercial credits and 
short time obligations in aid of legal transactions and of a character cus- 
tomarily used in normal peace time transactions.” How large a “credit” 
and how long an “obligation” may the President authorize under this delega- 
tion of power, without exceeding the limit set by the qualifying terms “ordi- 
nary” and “short time”? In case exceptions from the operation of the law 
become necessary to enable belligerents to purchase in this country supplies 
which American manufacturers and producers have in large quantities and 
which would command fancy prices but which are rotting in the factories and 
fields, and the President were subjected to powerful pressure as President 
Wilson was in 1916 to come to their rescue, what would prevent him from 
finding that a liberal interpretation of his power to make exceptions was neces- 
sary “to protect the commercial or other interests of the United States or its 
citizens,” especially when, as would probably be the case, it was demanded 
by the general public opinion of the country? 

In other respects, the resolution leaves the determination of the policy to 
be adopted by the United States to the discretion of the President. Thus it 
is left to him to determine whether the exclusion of foreign submarines or 
armed merchant vessels from entering or departing from the ports of the 
United States would contribute to the maintenance of the peace and security 
of the United States and the protection of its commercial interests and those 
of its citizens, and having determined the question in the affirmative, he may 
then make exceptions under such conditions and limitations as he may see 
fit to prescribe. Finally, he may make exceptions from the operation of 
the prohibition upon American citizens from traveling on belligerent ships, 
permitting such travel subject to such rules and regulations as he may 
prescribe. 

While the present resolution is popularly known as a “neutrality” act, some 
of its provisions are clearly not neutrality measures in the sense in which the 
term neutrality is generally understood. Thus the object of the restrictions 
envisaged by the “cash and carry” scheme and the prohibition on loans and 
credits to belligerents is not to forbid conduct which either belligerent might 
consider as “unneutral”—on the contrary, as pointed out above, the “cash and 
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carry” scheme may have the opposite effect—but their purpose is rather to 
isolate or insulate the United States by prohibiting or restricting certain 
relationships which would be entirely consistent with the neutral obligations 
of the country but which are restricted or forbidden in the belief that it may 
reduce the chances of the United States being drawn into the war. 

Moreover, it may be observed that in so far as the resolution is intended to 
lay down a neutrality policy for the United States, it is by no means com- 
plete. One looks through it in vain for any prohibition of the use in Amer- 
ican ports by foreign ships of radio instruments or of the flying over American 
territory or the landing thereupon of belligerent aircraft. While belligerent 
submarines and armed merchant vessels may be excluded by the President 
from entering or departing from the ports of the United States, no provision 
is made for excluding surface-plying belligerent warships, even though the 
permitting of them to enter and depart may result, as it has resulted in wars 
of the past (for example the Russo-Japanese War of 1904—05) in giving an 
advantage to one belligerent only. Certainly the ships of a belligerent which 
permits its vessels to fly the American flag for purposes of deception might 
very well be prohibited from entering the ports or territorial waters of the 
United States, and the cause of neutrality might be served by requiring all 
merchant vessels of belligerent nationality found in American ports upon 
the outbreak of a foreign war to leave immediately or after a specified date. 
It may be remarked also that, while the resolution prohibits the use of Amer- 
ican ports as a base for the replenishment of belligerent war, tender, or supply 
ships at sea, it does not prohibit their use as bases of supply for fuel, food or 
other supplies, even in unlimited quantities, by warships for the replenish- 
ment of their own stocks or for making repairs therein, even of injuries re- 
ceived in battle, or for returning thereto for these purposes as often as they 
may wish. These privileges may be of great value to one belligerent but of 
no use to his opponent, and in our opinion genuine neutrality would require 
their denial to all belligerents, or at least the placing of restrictions upon their 
use of them for these purposes. As is well known, the experience of Chile 
during the World War showed clearly how they may be abused and how, if 
unrestricted, they may make neutral ports a base of supplies and even of 
operations by one belligerent against another.5 The Convention on Maritime 
Neutrality adopted at Havana in 1928, to which the United States is a party, 
lays down various prohibitions and restrictions intended to prevent the use of 
neutral ports for such purposes.* But the United States neutrality legislation 
of 1937 does not deal with the problem at all. 

In conclusion, it may be emphasized that the present Neutrality Act lays 
down what in the main is to be a new policy for the United States. Some of 
its provisions are revolutionary in the sense that they involve an abandon- 
ment of certain traditional principles which the United States has always de- 


5 See further, as to this, Garner, International Law and the World War, Vol. II, p. 416 ff. 
6 See especially Articles 9, 10, and 11. 
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fended, and a reversal of practices which it has uniformly followed from the 
beginning of its national existence. Fortunately, however, the new legisla- 
tion represents much less of the “scuttle and run” attitude than did some of 
the bills which were proposed and advocated in Congress. It is, of course, not 
necessarily to be condemned because it involves a radical departure from the 
traditional policy of the United States as a neutral; in late years we have be- 
come quite accustomed to legislation of this character in fields other than for- 
eign policy. The primary object of the new legislation, namely, to enable the 
United States to avoid being drawn into the wars of other countries is most 
commendable, and if it proves effective in accomplishing this purpose the 
gain to the nation is likely to more than offset the material loss resulting 
from the sacrifice of a portion of our foreign trade and from whatever injury 
our national pride may suffer by the abandonment of what we formerly de- 
fended as our rights. But, unfortunately, the present legislation affords no 
guarantee that it will produce this result. In our opinion, it is based on an 
exaggeration of the importance of trade disputes as a cause of war and under- 
estimates other and more prolific causes, such as territorial aggressions, im- 
perialistic ambitions, encroachments upon national sovereignty, national 
insults and outrages, denial of justice, and various psychological factors such 
as emotionalism, hysteria, misunderstanding, the influence of propaganda, 
etc. Trade embargoes, prohibitions on loans to belligerents, restrictions on 
commerce and travel will contribute little or nothing toward saving us from 
being drawn into wars provoked by causes of these kinds. 

The present legislation envisages no policy of consultation, codperation, or 
other preventive measures to keep war from breaking out anywhere in the 
world. It rests on the assumption that this is none of our concern—that we 
are “strangers” to the disputes which provoke wars between other countries. 
Our concern is not to aid in preventing the storm from breaking out else- 
where, but merely to keep out of its wake once it begins to rage; nor are we 
concerned with the policy which other neutrals may adopt toward the bel- 
ligerents who are engaged in it—unless they happen to be Latin American 
states. With the latter we have signed a convention declaring in favor of 
a “common and solidary” policy of neutrality among all the American Re- 
publics which, however, in view of certain provisions of our law which are 
unacceptable to some of them, does not seem likely to be realized. But with 
European and Asiatic neutrals our law neither envisages nor declares in favor 
of any community of neutral policy. Our policy is to be strictly national and 
unilateral; the others are left to go their own way while we are to go ours alone. 
Between us and them, therefore, there will be no common policy in restraint of 
unlawful belligerent conduct or in defense of what they and ourselves in com- 
mon will regard as the rights of neutrals under international law; and, as al- 
ready pointed out above, the diversity of policy as between them and ourselves 
may result in the diversion of our foreign trade to other neutrals who do 
not adopt trade restrictions similar to ours—and this without necessarily 
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serving the purpose of keeping the United States from being drawn into the 
war. 

The policy thus declared by Congress may have been intended to be a 
permanent one for the United States, but in our opinion the most that can be 
said of it is that it is an experiment. It would certainly be a hazardous 
prophecy to say that it represents the final judgment of the nation. 
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RECOGNITION OF BELLIGERENCY AND THE SPANISH WAR 


By Vernon A. O’RoURKE 


Professor of Government, St. John’s University 


I 


Few problems raised by the Spanish civil war are more interesting than 
those growing out of the fact that a state of war, in the legal sense, does not 
exist; belligerent rights have been accorded to neither of the contestants by 
third Powers. Consequently, on January 8 of this year, Germany turned over 
to the rebel authorities two Spanish loyalist vessels captured in retaliation to 
an “act of piracy”—an indictment earned by the loyalist government for its 
seizure of the German freighter, Palos! One may feel justifiably surprised 
that a government almost universally recognized as legitimate can be charged 
with piratical activities. Further reflection reveals that the Spanish situation 
presents many more questions concerning the rights and duties of the con- 
testants as against third parties. In the absence of the recognition of belliger- 
ency, what are the rights of loyalist and rebel ships on the high seas? In the 
territorial waters of Spain? May the fascist or socialistic factions establish 
blockades? What are the powers and validity of their prize courts? Who is 
answerable for the illegal acts of the rebels should they lose—or be victorious? 
What claims will the Spanish Government have as against third Powers should 
one or the other prove successful? May the loyalist authorities by simple 
decree close to neutral trade the ports held by the insurgents? Moreover, 
how would all of these matters be affected if the maritime Powers of the world 
were to recognize the existence of a state of war, 7.e., belligerency, in Spain? 
And, finally, in view of the magnitude and duration of the struggle, is there 
any justification for withholding such recognition? 

The last of these queries presents an interesting field for investigation. The 
unusual measures taken in January by the German Government, as well as the 
diligence with which other maritime Powers guard their merchantmen from 
search or seizure by belligerent ships, emphasize in a realistic sense the im- 
portance of the power of recognition possessed by third parties, supposedly 
disinterested, in a civil war. Without recognition of the belligerency of the 
insurgents, the searches and seizures of merchantmen by loyalist men-of-war 
on the high seas are contrary to law. Even more strictly limited are the com- 
missioned vessels of the rebel government: the legality of their visitations not 
only is unrecognized on the high seas but also is questioned when committed 
within the territorial waters controlled by their forces.” 

1 New York Times, Jan. 9, 1937. 


* At the present time the rebel warships are accorded some of the rights of war within the 
three-mile limit. (See below, pp. 399, note; 404.) 
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An examination of the authorities reveals that the usual approach to this 
question is from the standpoint of third Powers. That is, when are outside 
States justified in recognizing an insurgent group as de jure belligerents and, 
therefore, entitled to all the rights of war? Premature recognition may be 
looked upon by the parent State as a gratuitous demonstration of sympathy 
which in certain cases may amount to an unfriendly act. Consequently, the 
authorities are unanimous in emphasizing the necessity for caution on the part 
of foreign States. But, once an insurrection acquires sufficient force and 
permanency, and the interests of third Powers are affected thereby, recogni- 
tion of belligerency is perfectly justifiable in the eyes of international law. It 
would be futile to attack the propriety of this principle. Recognition given 
too early in civil struggles may be tantamount to intervention and lead to in- 
ternational friction. But, there is some reason for feeling that the nature 
and extent of the Spanish insurrection today warrants a different approach 
tothe question. In the face of irrefutable evidence, third Powers have refused 
up to this time to accord the Spanish rebels the status of belligerents. By the 
same token, of course, the established Spanish Government is denied the rights 
of war.* The war is not war in the technical or legal sense, because third 
Powers have felt constrained to withhold recognition of belligerency. In 
view of this anomaly, the writer may be justified in considering the subject of 
recognition from the standpoint of the hostile parties. Can a brief be pre- 
pared maintaining that recognition should automatically follow once an in- 
surrection has attained sufficient intensity and proportions? Or, even further, 
may an insurgent group demand as a matter of right international recognition 
of their belligerency, once the facts support their claim? 


II 


Dana’s note in Wheaton’s International Law contains a frequently quoted 
statement of the accepted law on the subject: 


The tests to determine the question (belligerency) are various, and 
far more decisive when there is a maritime war and commercial relations 


* Though it is true that there is no requirement for specific recognition of belligerency of a 
recognized government, unless third Powers recognize the existence of a state of war by 
according to the insurgents a belligerent status, the parent State may not exercise, as against 
third States, rights of war on the high seas. (However, it is still free to act against neutral 
shipping found within its territorial seas.) See International Law Situations, Naval War 
College (1902), p. 79. In answer to questions of the Opposition in the House of Commons 
last November, Foreign Minister Anthony Eden accepted this view: ‘‘His Majesty’s Govern- 
ment have not thus far accorded belligerent rights at sea to either side in the Spanish struggle 
and have no present intention of according such rights. As a consequence, His Majesty’s 
ships will, should it prove necessary, protect British merchant ships on the high seas against 
interference by ships of either party engaged in the conflict in Spain outside the three mile 
limit.” (London Times, Nov. 24, 1936.) France adopted a similar stand: “Inside the 
three mile limit French merchant ships will submit to the control of local authorities under 
international law. But beyond that zone the French Government will permit no halting, 
visiting or seizure by either of the two Spanish fleets.” (New York Times, Nov. 25, 1936.) 
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with foreigners. Among the tests, are the existence of a de facto politi- 
cal organization of the insurgents, sufficient in character, population, and 
resources to constitute it, if left to itself, a State among nations, 
reasonably capable of discharging the duties of a State; the actual em- 
ployment of military forces on each side, acting in accordance with the 
rules and customs of war, such as the use of flags of truce, cartels, ex- 
change of prisoners, and the treatment of captured insurgents by the 
parent State as prisoners of war; and, at sea, employment by the in- 
surgents of commissioned cruisers, and the exercise by the parent gov- 
ernment of the rights of blockade of insurgent ports against neutral com- 
merce, and of stopping and searching neutra! vessels at sea. If all these 
elements exist, the condition of things is undoubtedly war; and it may 
be war before they are all ripened into activity.* 


Foreign Powers, viewing an internal insurrection which has reached the 
above dimensions, are fully justified in acknowledging the struggle as war and 
the insurgents as entitled to the rights of belligerents.5 Military and political 
fact must govern recognition, for ‘““The question of belligerency is one of fact 
not to be decided by sympathies for or prejudices against either party. The 
relations between the parent state and the insurgents must amount, in fact, to 
war in the sense of international law.” ® 

Hall carries the question a bit further, distinguishing between three possible 
situations that may appear as aresult of civil war. First, if the insurgents are 
isolated in the midst of loyal provinces, the question of recognition hardly 
arises, since the interests of third States are not likely to be affected. Second, 
if the rebels control territories contiguous to a neutral Power, the problem, at 
least as far as that State is concerned, may have to be faced. Third, in cases 
where internecine disputes involve maritime warfare, the presumption is in 
favor of recognition. National interest, therefore, constitutes an additional 
test, and when involved, provides greater justification for recognizing a state 
of war.’ 

Provided with sufficient factual and political reasons, third Powers may 
extend recognition either tacitly or explicitly. “It is now usually express; 7.e. 
it occurs through a formal Declaration or Proclamation of Neutrality, such as 
was issued by Great Britain soon after the outbreak of our civil war.” ® Once 


‘ Dana’s edition of Wheaton, International Law (1866), p. 35, note. 

5 See also, The Prize Cases, 2 Black 635; Ford v. Surget, 97 U. S. 611 ff.; A. S. Hershey, 
Essentials of International Public Law and Organization, rev. ed. (1927), p. 203 ff.; Manley 
O. Hudson, Cases and other Materials on International Law, pp. 161-162; J. B. Moore, 
Digest of International Law, I, p. 166 ff. 

* President Grant’s special message to Congress on June 13, 1870, refusing to recognize 
the belligerency of the Cuban insurgents. (Moore, Digest, I, p. 194.) 

7W. E. Hall, A Treatise on International Law, 8th ed. (1924), p. 39. Hershey is inclined 
to support this view: Such recognition does not follow as a matter of course when the facts 
are present but depends upon whether the neutral’s “own rights and interests are so affected 
as to require a definition of its own relation to the parties.” (Op. cit., p. 206.) 

8 Hershey, op. cit., p. 204. See also, “Rights and Duties of Foreign Powers as regards 
the established and recognized governments in case of insurrection,” adopted by the Insti- 
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legally established, the state of belligerency permits both contestants the 
rights of war.® 


If the contest is a war . . . the commissioned cruisers of both sides 
may stop, search, and capture the foreign merchant-vessel, and that 
vessel must make no resistance and must submit to adjudication by a 
prize court. Ifitisnot awar .. . the ships of war of the foreign State 
may attack and capture any cruiser persisting in the attempt. If it is 
war, foreign nations must await the adjudication of prize tribunals. If 
it is a war, the parent state may institute a blockade jure gentium of the 
insurgent ports, which foreigners must respect; but if it is not a war, for- 
eign nations having large commercial intercourse with the country will not 
respect a closing of insurgent ports by paper decrees only. If it is a war, 
the insurgent cruisers are to be treated by foreign citizens and officials, at 
sea and in port, as lawful belligerents. If it is not a war, those cruisers 
are pirates, and may be treated assuch. If it is a war, the rules and risks 
respecting carrying contraband, or dispatches, or military persons, come 
into play. . . .1° 


As a further result of recognition, Wilson feels that “the recognizing state 
may hold the belligerent community responsible for its acts, if the community 
establishes its independence. If the belligerent community fails to establish 
itself, the recognizing state can hold no one responsible for acts of the revolting 
community subsequent to the date of recognition of belligerency.” 14 The 
implication here seems to be that before belligerency is legally acknowledged, 
the parent State may be held responsible for injuries wrought upon third 
parties by the rebels. The authorities are divided upon this question, but in 
the Spanish war today it is almost inconceivable that third Powers, who refuse 
to recognize a state of war, will later put forward claims upon the Spanish 
Government, in the event of its success, for damages inflicted upon their na- 
tionals by the insurgents.?? 

Especially germane to the issue raised by the refusal of outside States to 
recognize belligerency in Spain is the legal principle that recognition is a 
matter of domestic policy, to be determined and acted upon by the recognizing 
State. Hamilton Fish, writing to Mr. Motley, our Minister to England, in 
relation to the Alabama Claims, expressed the American viewpoint: “The 
President does not deny, on the contrary he maintains, that every sovereign 
power decides for itself, on its responsibility, the question of whether or not 


tute of International Law in 1900, in Scott’s Resolutions of the Institute of International 
Law (1916); McKinley’s message to Congress, Dec. 7, 1897, objecting to a joint resolution 
of Congress recognizing the belligerency of the Cuban rebels, Moore, Digest, I, p. 199. As 
far as the parent State is concerned, the belligerency of rebels is hardly ever expressly 
recognized. However, the nature of the actions adopted by the established government to 
suppress the revolt may constitute recognition by implication. (See Hall, op. cit., p. 43.) 

® Hershey, op. cit., p. 204. 10 Dana’s Wheaton, p. 36, note. 

11 G. G. Wilson, International Law (1910), p. 41. 

12 “Tf the revolt fails of success, still if actual war has been waged, acts of legitimate war- 
fare cannot be made the basis of . . . responsibility.” (Underhill v. Hernandez, 168 U. S. 
253.) See also, U. S. v. Rice, 4 Wheaton 246. 
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it will, at a given time, accord the status of belligerency to the insurgent sub- 
jects of another power, . . .”1% This opinion, based upon national sover- 
eignty, is held by many authorities, who feel that recognition does not follow 
as a matter of course nor is it a right possessed by insurgents. 


. such provinces in revolt are not entitled by the law of nations, to 
rights as equal parties to a civil war. They have properly no rights, 
and the concession of belligerency is not made on their account, but on 
account of considerations of policy on the part of the state itself which 
declares them such, or on grounds of humanity." 


Recognition of belligerency is usually considered a matter to be determined 
by the political branches of government alone,’ and, once given, bestows 
rights of war upon the warring parties vis a vis the recognizing State or States 
only. This principle is to be found in the resolutions drawn up by the Insti- 
tute of International Law in 1900 '* and it appears to be solidly sustained by 
good opinion.17 Consequently, should every neutral Power in the world, 
Britain excepted, recognize a state of war in Spain, British merchantmen 
could still claim immunity from search by commissioned war vessels. A possi- 
ble exception to this rule may arise should the parent State itself explicitly 
recognize the belligerency of the insurgents and proceed to an act of war, such 
as a naval blockade, affecting the interests of third Powers. In such a situa- 
tion some authorities feel that foreign Powers would be bound to recognize the 
existing state of things and to accord to both the hostile parties rights of war.18 
“Official notice of such a proclamation makes it the duty of foreign nations to 
conform to the international rules of warinthat regard... .”?® If this view- 


183U. S. Foreign Relations, 1873, III, 336. See also, Grant’s message of Dec. 6, 1869, 
dealing with the Cuban insurrection. (Moore, Digest, I, p. 194.) 

“4 T. D. Woolsey, International Law, 6th ed., rev. (1897), p. 292. See also, Wilson, op. 
cit., p. 40; Hall, op. cit., p. 39; Pitt Cobbett, Cases and Opinions on International Law 
(1913), Part I, p. 67; The Three Friends, 166 U. 8S. 1; Moore, Digest, I, pp. 188-189. 

18 The Three Friends, 166 U.S. 1. See also, U. S. v. Palmer, 3 Wheaton 610, 643; The 
Santissima Trinidad, 7 Wheaton 283; The Prize Cases, 2 Black 635; Rose v. Himely, 4 
Cranch 292; U. 8. v. Yorba, 1 Wall. 412; U.S. v. Hutchings, 2 Wheel. c.c. 542; The Hornet, 
2 Abbott 35; U. S. v. Baker, 5 Blatch. 6. 

16 Art. IV, Sec. 2, Scott’s Resolutions of the Institute of International Law (1916). 

17 Pitt Cobbett, op. cit., p. 289; G. G. Wilson, op. cit., p. 41; Thomas L. Harris, The Trent 
Affair (1896), p. 40. The Permanent Court of International Justice, in its Judgment No. 7, 
observed that the recognition of the Polish National Army by the Allies during the World 
War “cannot be relied on as against Germany which had no share in the transaction.” 
(Publications of the Court, Series A, No. 7, p. 28.) 

18 Dana’s Wheaton, p. 374 ff.; Hall, op. cit., pp. 39-40; Rose v. Himely, 4 Cranch 239, 272; 
Moore, Digest, I, p. 165; T. Twiss, Law of Nations, 2nd ed. (1875), p. 500. 

19 Ford v. Surget, 97 U. S. 610. Oppenheim is not so definite: “Such recognition may be 
granted by the State within the boundaries of which the civil war broke out, and then other 
States will in most cases, although they need not, likewise recognize a state of war... .” 
(MeNair’s Oppenheim, International Law, 4th ed. (1926), Vol. II, p. 124.) The resolutions 
of the Institute of International Law of 1900 flatly refute this view: “. . . a third power is 
not bound to recognize insurgents as belligerents merely because they are recognized as such 
by the government of the country in which the civil war has broken out.” (Art. V, Sec. 1.) 
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point is correct, Spain, by recognizing the belligerency of the rebels, could lay 
claim to belligerent rights on the high seas. Under such conditions her seizure 
of the German ship, Palos, would be properly within the bounds of interna- 
tional law, giving her grounds for a future claim against Germany because of 
that nation’s armed retaliation.2° That the Spanish Government have not 
explicitly recognized the insurgents, up to the present time, may be due to 
their reluctance to establish a legal state of war which might enhance the 
scope and success of rebel arms. 

Fully aware of the inconveniences and inconsistencies inherent in non- 
recognition when war actually prevails, third Powers have made it a practice 
in the past to distinguish between belligerency and insurgency, between war 
in the legal sense and war in the material sense, between war de jure and war 
de facto.24_ As a consequence, insurgents gained the right to carry on limited 
naval operations within the territorial waters under their actual control with- 
out running the risk of being treated as pirates by foreign States.2? There 
have been several causes for this practice. “Recognition of insurgency has 
several times been given by the United States with the primary object of 
bringing into effect the neutrality laws applicable to a state of war” without 
conferring, at the same time, the right to search and seize on the high seas.4 
On other occasions the principle has been invoked to prevent a government 
closing by simple decree, rather than by blockade, certain of its ports tempo- 
rarily controlled by insurgents. In 1861 Great Britain refused to consent to 
an order of New Granada prohibiting intercourse between foreign States and 
ports that had fallen into the hands of rebels. While admitting such a move 
to be proper in peacetime, Lord John Russell insisted that it violated during 
war the law requiring blockades to be real and effective.** Finally, humani- 


20 This incident, however, is further complicated by the fact that Germany recognizes the 
government of the rebels. The loyalist forces are the rebels in her eyes and are unable to 
demand and exercise belligerent rights. 

214 Status of Insurgency may be recognized when an insurrection with a political pur- 
pose has assumed the proportions of a war ‘in a material sense,’ and when it seriously in- 
terferes with the exercise of sovereignty or with normal foreign intercourse.” (Hershey, 
op. cit., p. 201.) See also, Dana’s Wheaton, note, p. 377; Moore, Digest, I, p. 164; The 
Three Friends, 166 U. S. 1. 

22 The principle is widely held that unrecognized belligerents have the right within the 
marginal seas to prevent their domestic opponent from obtaining war supplies from abroad. 
See Moore, Digest, II, pp. 1085-1086, 1089, 1112, 1118, 1119, 1120; Wilson, op. cit., p. 47; 
Hershey, op. cit., p. 203; Hall, op. cit., Sec. 5a; Westlake, op. cit., I, p. 56; U. S. Foreign 
Relations, 1893, p. 99. But the “existence of the power is restricted to the precise end to 
be accomplished.” In no case is the neutral vessel to be treated as an enemy. (Inter- 
national Law Situations, Naval War College (1902), p. 79.) 

*3C. G. Fenwick, International Law, 2nd ed. (1934), p. 113. In 1895 Cleveland recog- 
nized the insurgency of the Cuban revolutionists and enjoined the observance of the neu- 
trality laws. (Moore, Digest, I, p. 242.) His position was sustained in the case of The 
Three Friends, 166 U. S. 1. 

*4 Hansard, Parliamentary Debates (3rd ser.), clxiii, 1646. President Cleveland adopted 
a similar attitude in answer to Colombia’s attempt to close insurgent ports during the 
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tarian considerations have played some part in the development of the theory 
of insurgency. The crop of revolutions reaped by the world during the nine- 
teenth century necessitated, in the absence of belligerency, some compromise 
principle which would elevate a political rebel to a plane higher than a pirate. 
“', . an act of revolt or rebellion against a Sovereign must not be confounded 
with an act of Piracy, which is denominated hostility against the human 
race.” 25 During the first weeks of the Spanish war, foreign Powers were in- 
clined to ignore Franco’s claim to the rights which the laws of insurgency 
permit within territorial waters. As the war progressed this stand was modi- 
fied and as early as November, 1936, France conceded that “Inside the three 
mile limit French merchant ships will submit to the control of local authorities 
under international law.” 2° Great Britain made a similar concession at the 
time.27_ Any doubt as to whether Franco has been recognized as an insurgent 
was removed finally by Mr. Eden on April 14 of this year. During the debate 
in the House of Commons on a vote to censure the Government for its alleged 
failure to protect British shipping and neutral rights off the coast of Spain, 
the British Foreign Minister declared that if any British ship, even proceeding 
against the Board of Trade instructions, were attacked on the high seas it 
would be protected but, he said, “we cannot guarantee, in view of the condi- 
tions there, that those ships would be safe in the territorial waters around 
Bilbao.” 78 


III 


If the newspaper reports are accurate, the scope of the Spanish war today 
legally justifies recognition of belligerency by foreign States.2® The revolt 
has endured many months and experts predict that it will continue for an 
indefinite period. Armies and navies are employed by both sides. There 
have been exchanges of prisoners. The rebels have established a provisional 
government which exercises sovereignty over a large part of the country. 


revolution of 1885: ‘‘An effective closure of ports not in the possession of the Government, 
but held by hostile partisans, could not be recognized. . . .”” (Message to Congress, Dec. 8, 
Messages and Papers of the Presidents, Vol. X, p. 4911.) See also, Woolsey, op. cit., pp. 
294-295. 

25 Instructions to the American Collector of Customs, July, 1815, regarding the treatment 
to be accorded ships of South American revolutionists. (Moore, Digest, I, p. 170.) This 
view has become a part of international law: See Dana’s Wheaton, note, p. 377; The Ambrose 
Light, 25 Fed. Rep. 408; Hershey, op. cit., p. 331. Though England captured many Ameri- 
can privateers during the Revolution before the colonies were recognized as belligerents, 
none of them was ever treated as a pirate. (Francis Wharton, Albany Law Journal, 13 
(1886), p. 129.) For a complete treatment of this subject, see ibid., pp. 125-131. 

26 New York Times, Nov. 25, 1936. 

27 London Times, Nov. 24, 1936. 

28 The Bulletin of International News, Royal Institute of International Affairs, Vol. 
XIII, No. 22, pp. 18-19. 

29 Op. cit., Philip C. Jessup, “The Spanish Rebellion and International Law,” in Foreign 
Affairs, Jan., 1937, p. 271. 
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Furthermore, irritating naval incidents involving foreigners occur almost 
daily, providing ample evidence that the interests of third Powers are inti- 
mately affected. In fact, all of the traditional tests outlined above which 
justify recognition have been met. But no nation has yet recognized a legal 
state of war. The right to carry on full maritime operations on the high seas 
and along the Spanish coast is still denied the warring parties. In view of 
the dangers inherent in the recurring naval episodes, one might feel that 
recognition of belligerency would ease the situation, clarify the relation of 
neutrals to the war and delineate more sharply the rights of the contestants. 
Indeed, one may go so far as to contend that the far-flung dimensions of the 
conflict alone should suffice to bring into play the rules of maritime as well as 
land warfare, recognition following as a matter of course. Authority for this 
viewpoint is not lacking. 

In 1779 John Paul Jones, having made prizes of several English merchant 
vessels, sent them into Norwegian ports. Shortly thereafter the Danish Gov- 
ernment delivered them up to the British on the ground that Jones’ commis- 
sion, issued by a government not yet recognized by the world, was not valid in 
the eyes of Danish law. The United States at once demanded compensation, 
arguing that, in the event of a revolution in a sovereign empire by one portion 
of it, if a foreign Power did not acknowledge the independence of the new 
State while civil war raged, “it must, while remaining passive, allow to both 
the contending parties all the rights, which public war gives to independent 
sovereigns.” 8° From that day until 1844 the claim was kept alive by sporadic 
action on the part of the American Government “and does not appear to have 
been ever formally dropped.” 4 

President Monroe, dealing with the recognition of revolutionary bodies in 
Spanish America in the early part of the nineteenth century, announced again 
the principle that an advanced stage of rebellion entitles the rebels to the rights 
ofwar. “Assoon as the [revolutionary] movement assumed such a steady and 
consistent form as to make the success of the provinces probable, the rights 
to which they were entitled by the law of nations, as equal parties to a civil 
war, were extended to them.” 82. During the same decade the British Govern- 
ment adopted a similar position when the Turkish Government remonstrated 
following British recognition of Grecian belligerency in 1825. His Majesty’s 
Government maintained that “the character of belligerency was not so much 
& principle as a fact, that a certain degree of force and consistency acquired 
by any mass of population engaged in war entitled that population to be 

30 W. B. Lawrence’s Wheaton, Elements of International Law (1863), Introd., exxxiv. 

| Hall, op. cit., note, p. 38. In fact, in 1806 and 1848 Congress went as far as to pass 
acts paying the captors or their representatives their share of the captures in advance. 
(Lawrence’s Wheaton, pp. 41-42.) 

% Message to Congress, March 8, 1822, Moore, Digest, I, 174. There appears to be a 
serious objection, however, to positing probability of success as a condition for recognition. 
In many cases it is almost impossible to forecast the ultimate outcome of war. At least 
such is the situation in Spain at this time. 
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treated as a belligerent, and even if this title were questionable, rendered it 
the interest well understood of all civilized nations so to treat them.” ** 

The diplomatic dispute occasioned by Britain’s recognition of Southern 
belligerency during the American Civil War drew from English lawyers a 
statement that could well be used by the Spanish rebels as grounds for search- 
ing British merchant vessels suspected of carrying contraband to the opposi- 
tion. In 1864 the law officers of the Crown advised that 


the question whether a state of war does or does not exist between in- 
surgents holding possession of a particular territory, and a Government 
claiming their allegiance and attempting to subdue them, is one of fact, 
quite as much as of law: and, if the facts are such, as really to constitute 
a state of war between the contending parties, according to the law of 
nations, it is not, we think, competent, by law, to any neutral Power, to 
withdraw its ships and subjects, upon the high seas, from the operation 
of the ordinary laws incident to the state of things merely by declining 
to acknowledge its existence.*4 


In an opinion handed down in The Prize Cases, Judge Grier supported the 
contention that a state of belligerency arises out of a condition of fact: 


When the party in rebellion occupy and hold in a hostile manner a 
certain portion of territory; have declared their independence; have cast 
off their allegiance; have organized armies; have commenced hostilities 
against their former sovereigns, the world acknowledges them belliger- 
ents and the contest a war . . . It is not necessary to constitute a war, 
that both parties should be acknowledged as independent nations or sov- 
ereign States.*5 


We find the principle stated again in Ford v. Surget: “. . . the contest, 
though it originated in rebellion, must in the progress of events, when it as- 
sumes such proportions as to be justly denominated civil war, be recognized 
as entitling both parties to the rights of war just as much as if it was waged 
between two independent nations.” §® And in Williams v. Bruffy: “. . . in 
a civil war the contending parties have a right to claim the enforcement of the 
same rules which govern the conduct of armies in wars between independent 
nations. .. 

Early writers on the law of nations were inclined to the same opinion, basing 
their view on humanitarian grounds. Bluntschli wrote: 


. . when a political body pursues the realization of certain public 
ends, and has organized itself into statehood, it becomes in a certain 


33 Hansard, op. cit., clxii, 1566. “It has been the constant practice of European nations 
and of the United States to look upon belligerency as a fact rather than a principle.” (Fran- 
cis Wharton, Digest of International Law (1886), Vol. I, p. 519.) ‘I am not aware that in 
this country any solemn proceeding, either legislative or executive, has been adopted for the 
purpose of declaring the status of an insurrectionary movement abroad, . . . Whether a 
civil war was prevailing in Peru is a question of fact, to be judged by the proofs. . . .” 
(Sec. of State Cass to the Peruvian Minister, Mr. Osma, with reference to the Vivanco 
insurrection in Peru, May 22, 1858. (S. Ex. Doc. 69, 35th Cong., 1st Sess., 24-25.) 

34 Jessup, loc. cit., p. 267. % 2 Black 666, 667. 3697 U.S. 611. 3796 U.S. 191. 
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measure a state. The laws of humanity require, that the quality of 
belligerent be accorded to the party. ... The party who is strong 
enough to create powers analogous to those of a state and who by its 
military organization offers sufficient guaranty of order, and proves by 
its political conduct its determination to become a state, such party has 
a natural right to be treated in the same manner as an already existing 
state.3§ 


Commenting on the problem raised by the American Civil War, Montague 
Bernard pointed out the humanitarian aspect of recognition: 


But this, I think, cannot be denied—that recognition in such cases has 
been sanctioned by the practice and opinion of nations, not solely with 
a view to the protection of the neutral, but on wider grounds of general 
expediency. It is generally expedient that the ordinary rules of war 
should extend, as far as possible, to civil wars. The restraints which 
they impose are here as wholesome, their influence in making war regu- 
lar and humane and in confining its range are as useful. . . . These con- 
siderations appear to show not only that recognition may be conceded, 
but that it ought not to be withheld.*® 


Some writers go so far as to claim that once an advanced degree of insur- 
gency has been reached, the rebels have a right to be considered as belligerents: 
“It is not only the privilege but also the duty of foreign states to recognize a 
state of war, or belligerency, after such a state exists in fact.” 4° Other au- 
thorities, mindful of the effect of war upon third parties, declare that when a 
civil war is accompanied by maritime activities, rebel claims to belligerent 
rights are materially enhanced: “. . . in the instance of maritime operations 
recognition may be compelled.” 4! “If the struggle is maritime, recognition 
is almost a necessity.” 4* “If the insurgent government in addition possesses 
ports and a naval force on the high seas, the reasons for recognition become 
almost mandatory on the neutrals.” 4? It is a matter of common knowledge 


88 Vélkerrecht (1868), Sec. 512, Note 1. Vattel held that “when a nation becomes 
divided into two parties absolutely independent, and no longer acknowledging a common 
superior, the state is dissolved, and the war between the two parties stands on the same 
ground in every respect as a public war between two different nations...” (Law of 
Nations (1853), p. 427.) 

% Neutrality of Great Britain during the American Civil War (1870), pp. 115-116. 
“*. . . the concession of such (belligerent) rights may at a certain epoch in the strife, be 
claimed both in the interest of humanity and of neutral states.” (W. O. Manning, Com- 
mentaries on the Law of Nations (1875), p. 298.) 

‘© Thomas L. Harris, The Trent Affair, p. 40. ‘But the general usage of nations regards 
such a war as entitling both the contending parties to all the rights of war as against each 
other, and even as respects neutral nations.”” (Dana’s Wheaton, p. 374.) “If I under- 
stand the authorities correctly, there exists, not only the right, but also the duty, on the 
part of the United States to recognize the belligerency of the Cubans.” (Statement of 
Horatio S. Reubens concerning the Cuban revolt of 1895, in Tomas Estrada Palma’s Cuban 
Belligerency (1896), p. 32.) 

"\ The Three Friends, 166 U. 8S. 1. 

“U.S. v. The Ambrose Light, 25 Fed. Rep. 408. See also, Dana’s Wheaton, note, p. 35. 

“ Elbert Jay Benton, International Law and Diplomacy of the Spanish American War, 
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that the Spanish rebels control several Spanish ports and that both they and 
the loyalists are carrying on naval operations affecting third parties.“4 The 
military junta of the rebels has been transformed into a totalitarian govern- 
ment headed by General Franco and has been recognized by five countries.*® 
Insurgents are in control of a great part of Spain. War exists. If the 
opinions of the authorities mentioned above carry any weight, it should 
follow that the contestants are entitled to all the rights of war, on sea as well 
as on land. 
IV 


Accepting, for the moment, the position of those who argue that war de jure 
arises only after neutral Powers have recognized it, can one successfully main- 
tain that recognition of that status has been granted by implication? There 
have been instances in the past when a state of war has been acknowledged to 
exist despite the lack of an explicit utterance to that effect. Referring to the 
relations of the United States with South American countries during the early 
nineteenth century, Latané declares that “It does not appear that any formal 
declaration according belligerent rights to the said provinces was ever made. 
. . . Such formal action was apparently not deemed necessary . . . our ports 
were probably thrown open as a matter of course.” 4® In the case of The 
Ambrose Light, growing out of the Colombian revolt of 1885, an American 
court held that the contents of a note sent to the Colombian Minister by the 
American Secretary of State amounted to “recognition by implication of a 
‘state of war’ and of mutual belligerent rights, sufficient to prevent subsequent 
condemnation of rebel vessels as piratical.” 47 Recognition can be tacit as 
well as express #8 and one is led to speculate as to whether the maritime opera- 
tions of commissioned war vessels in the Spanish war have been made 
legitimate as a result of the international activities of foreign Powers.*® 


p. 41. For similar opinions see: Hershey, Annals of the American Academy of Political 
and Social Science, Vol. VII, p. 450; Moore, Forum, Vol. X XI, p. 288; Woolsey, American 
Foreign Policy, p. 25; Hall, op. cit., pp. 35-36. In a message to Congress, Dec. 7, 1875, 
President Grant implied that recognition of the Cuban rebels would have been forthcoming 
but “The insurrection has not possessed itself of a single seaport whence it may send forth 
its flag . . .”’ (Moore, Digest, I, p. 197.) An extreme example of recognition is presented 
by the action of the Allies recognizing the belligerency of Czechoslovakia when the insur- 
gents had no established territory under control. “If that be so, the inference might follow 
that it is quite immaterial whether the rebels possess fixed territory, have an organized 
government, or fight like civilized beings.” (T. J. Lawrence, The Principles of Inter- 
national Law, 7th ed. (1923), p. 331.) 

44On Aug. 9 and 10 the loyalists declared a blockade of insurgent ports. (The Bulletin 
of International News, Vol. XIII, No. 5, p. 7.) On Nov. 17 General Franco announced 8 
blockade of Barcelona. (Jbid., No. 8, p. 10.) 

45 Tbid., No. 9, p. 36. 

46 John H. Latané, The Diplomatic Relations of the United States and Spanish America 
(1900), p. 56. 

47 25 Fed. Rep. 408. 48 Hershey, op. cit., p. 204. 

49 “And where the fact of the existence of war is in issue in the instance of complaint of 


3 


RECOGNITION OF BELLIGERENCY AND THE SPANISH WAR 409 


Premier Blum, on August 1, 1936, in an appeal to the foreign ministries of 
Europe, urged the rapid adoption and immediate observance of an arrange- 
ment for non-intervention in Spain.5® After five weeks of negotiations the 
“International Committee for the Application of the Agreement regarding 
Non-Intervention in Spain” met at London.®! Representatives of twenty-six 
nations were present and through their action introduced what was felt to be a 
new practice in international law—non-intervention. The new attitude sup- 
plants neutrality as a policy for the purpose of the Spanish struggle. It isa 
matter of law that declarations of neutrality on the part of foreign Powers 
amount to recognition of belligerency. Is it not possible that the setting up 
of official non-intervention has a similar effect? A position of neutrality in a 
civil war interdicts only official governmental aid to the insurgents; help of a 
private nature is usually not considered violative of neutrality unless the 
individual’s government flagrantly disregards the law regarding filibustering. 
But non-intervention, as announced at London, involves the control of activ- 
ities of private individuals to a much greater extent than is necessitated by a 
declaration of neutrality. 

In pursuance of this policy all governments in Europe have passed laws for- 
bidding the direct or indirect exportation or reéxportation of arms, munitions 
and materials of war destined for Spain, Spanish possessions or the Spanish 
zone of Morocco.5? Undoubtedly these laws have not been strictly observed; 
lack of complete understanding between Great Britain, France and Soviet 
Russia on the one side, and Italy,Germany and Portugal on the other, has made 
non-intervention, at best, but a stop-gap policy. Nevertheless, the principle 
remains as a collective and a particular announcement of official European 
policy toward Spain. But, unless one admits the existence of a state of bel- 
ligerency, is this policy compatible with international law? In 1900 the In- 
stitute of International Law agreed that “in case of insurrection or civil war, 
international law imposes upon third Powers certain obligations toward es- 
tablished and recognized governments which are struggling with an insurrec- 
tion.” Supplies of munitions, while they may be sent to the recognized gov- 
ernment, may not be furnished the insurgents.5* At the Sixth Pan American 
Conference held at Havana in 1928, the participating nations agreed “To 
forbid the traffic in arms and war materials, except when intended for the 
(legitimate) government, while the belligerency of the rebels has not been 


acts committed within foreign territory, it is not an absolute prerequisite that the fact 
should be made out by an acknowledgment of belligerency, as other official recognition of 
its existence may be sufficient proof thereof.” (Underhill v. Hernandez, 168 U. S. 253.) 
See also, The Three Friends, 166 U. S. 1; O’Neill v. Central Leather Co., 87 N. J. Law 532, 
94 Atl. 789. 

5° Bulletin of International News, Vol. XIII, No. 4, p. 7. 

5t New York Times, Sept. 9, 1936. 

52 See texts in L’Europe Nowvelle, Sept. 26, 1936, Supplement. 

8 Scott, Resolutions of the Institute (1916), p. 157. See also, Westlake, op. cit., I, p. 52. 
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recognized. . . .”5* Until an insurrection has achieved the status of belliger- 
ency, it would seem, therefore, that the established government may expect 
partial treatment from third Powers. Non-intervention, which treats both 
combatants impartially, amounts to neutrality. While one can appreciate 
the diplomatic dilemma which gave birth to the policy, unless a recognition of 
belligerency was implicit in the move, non-intervention is legally incorrect. 

The passing months have witnessed changes in the original policy of non- 
intervention as well as the passage of legislation in several countries of the 
world supplementing it and rendering it more effective. On December 3, 
1936, Great Britain published an act forbidding British shipping to carry war 
materials from any foreign port to any port in Spain.5*> On January 10, 1937, 
the British Foreign Office issued a warning that the recruiting of men for 
service in Spain and the acceptance of engagement in the forces of either side 
were penal offenses under the Foreign Enlistment Act of 1870.57 A few days 
later a similar resolution was passed by the French Chamber and Senate.*® 
Even the Government of the United States has lent its weight to the policy of 
non-intervention. A Joint Resolution passed by Congress on January 8 of 
this year made illegal the exportation of war materials to either side in the 
“civil strife” in Spain.5® This was followed on May 1 by a second Joint 
Resolution restricting the soliciting and receiving of contributions for use in 
Spain.*° The League of Nations took official notice of the program of non- 
intervention by adopting a resolution recommending that the League mem- 
bers on the committee “spare no pains to render the non-intervention under- 
takings as stringent as possible, and take appropriate measures to ensure forth- 
with that the fulfilment of the said undertakings is effectively supervised.” © 

The latest moves of the non-intervention committee carry the new policy to 
even greater lengths than before. On February 16 the Powers represented on 
the committee agreed “to extend the non-intervention agreement to cover 
recruitment in and transit through or departure from their respective countries 
of persons of non-Spanish nationality proposing to proceed to Spain or Spanish 
dependencies for the purpose of taking service in the present war.” ® A 
scheme of supervision was set up and, after some delay, on April 20 interna- 
tional observers were stationed on the French and Portuguese frontiers, and 

54 Art. I, Pan American Convention on the Duties and Rights of States in the Event of 
Civil Strife, U. S. Treaty Series, No. 814. 

55 See the forceful statement of Sefior del Vayo, former Spanish Foreign Minister, at the 
League of Nations Assembly, Sept. 25, 1936. (New York Times, Sept. 26, 1936.) For 
similar opinions, see Alexandre Berenstein, La Rébellion Espagnole devant le Droit inter- 
national, Geneva (1937), p. 2; The New Statesman and Nation, Dec. 19, 1936, p. 1016. 

56 See text of law in this JourNAL, Supplement, Vol. 31 (April, 1937), p. 100. 

5? The Bulletin of International News, Vol. XIII, No. 22, p. 7. 

58 Jbid., p. 7, note 1. 

59 Public Resolution No. 1, 75th Cong., Ist Sess. 

60 New York Times, May 6, 1937. 

61 The Bulletin of International News, Vol. XIII, No. 22, pp. 4-5. 

62 New York Times, Feb. 17, 1937. 
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British, French, German and Italian warships drew a cordon around the 
Spanish coast to supervise the enforcement of the new agreement.** More- 
over, a technical advisory sub-committee has been assigned the duty of carry- 
ing this matter to its logical end by investigating the possibility of withdraw- 
ing from Spain all non-Spanish volunteers.** From the evidence available 
one may conclude that the policy and practice of non-intervention in many 
ways is even more deep-reaching than the observance of simple neutrality.© 
If the latter entails recognition of belligerency, why not the former?® 

On December 4, 1936, the French and British Governments approached the 
German, Italian, Portuguese and Russian Governments with a request that 
they codperate in mediating between the warring parties with a view to ob- 
taining their consent to an armistice.** Action of this nature is usually 
predicated upon the existence of belligerency. “. . . mediation, necessarily 
implies the existence of two entities, of two parties, who for the moment are 
considered as having equal standing, rights and privileges, as belligerent 
forces.” ®° Furthermore, foreign governments from time to time have sent 
to and received communications from the Burgos government of General 
Franco, dealing with the enforcement of the non-intervention committee’s 
plan for the supervision of imports to Spain,® the territorial integrity of 
Spain and Morocco,” and the stopping of neutral vessels by insurgent war- 
ships.74_ On March 7 His Majesty’s Government went so far as to dispatch 
two representatives to Burgos for discussions with the rebels on trade ar- 
rangements.** The governments of five nations of the world, Italy, Ger- 
many, Portugal, E] Salvador and Albania, going much further than belliger- 
ency, have recognized the Burgos government, sending and receiving diplo- 


*® The Bulletin of International News, Vol. XIII, No. 22, pp. 8-9. (Russia, at the last 
moment, declined to take advantage of her right to participate in the patrol.) Officers of 
the patrolling vessels have no right of search or detention, but only the right to board, with 
& view to establishing identity. They have no executive powers and their duty is to verify 
the situation and report to their governments. (/bid., p. 9.) 

Tbid., p. 11. 

% “Mais a un point de vue, l'accord crée aux Etats des obligations plus étendues que celles qui 
découleratent de V'application du statut de la ‘neutralité.’ ’’ (Alexandre Berenstein, op. cit., p. 7.) 

* As early as Aug., 1936, Great Britain committed an act usually reserved only to States 
who have declared their neutrality upon the outbreak of war when she interned a loyalist 
seaplane which could not leave Gibraltar within twenty-four hours. (The New Statesman 
and Nation, Aug. 15, 1936, p. 218.) 

87 London Times, Dec. 10, 11, 12, 13, 14, 1936. 

68 Tomas E. Palma, Cuban Belligerency, p. 22. Armistice is a word applicable only to 
belligerents. “It... cannot properly be applied to agreements between a government 
on the one side and rioters, brigands, or banditti on the other.” (O’Neill v. Central Leather 
Co., 87 N. J. Law, 532, 94 Atl. 789.) See also, H. W. Halleck, International Law, 4th ed. 
(1908), p. 339; Moore, Digest, I, p. 194. 

*° The Bulletin of International News, Vol. XIII, No. 14, p. 48. 

70 London Times, Jan. 9, 12, 13, 1937. 

” The Bulletin of International News, Vol. XIII, No. 22, p. 34. 

7 Ibid., No. 19, p. 34. 
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matic agents.7? The Spanish Embassy at the Vatican has been taken over 
by a delegate of the new government.” On January 28 an official commu- 
niqué announced at Rome the signing of a trade agreement with the Franco 
régime.*®> Intercourse on such a scale may raise the suspicion that the state 
of war is legal as well as real.”® 

Some authorities are agreed that recognition of belligerency by the parent 
State compels acquiescence in the new order on the part of foreign nations.” 
The move may be made by a formal announcement (this is rarely the case) 
or may be implied by an act of war, such as a blockade, affecting the interests 
of third Powers.?® The latter method was adopted by Lincoln in 1861 and, 
though not intended as such, accorded the Confederacy belligerent rights. 
In the present struggle this step has already been taken by the loyalist gov- 
ernment. On August 9 and 10 two decrees were published proclaiming that 
because of “criminal rebellion” certain territories should be considered as 
“zones of war” and “subject to blockade.” Spanish Morocco, the Canary 
Islands, the territory of Ifni, the colony of Rio de Oro, and the coasts and 
territories of the provinces of Huelva, Cadiz, the Balearic Islands, Lugo, 
Corufia and Pontevedra were put in this category and the pronouncement 
was communicated to foreign Powers “to be acted upon.” If Lincoln’s 
declaration of blockade by implication elevated the Confederacy to the 
position of a belligerent, the effect of Madrid’s action may be no less potent.®° 


V 


Regardless of the ultimate outcome, it is conceivable that one of the many 
naval incidents accompanying the war in Spain may furnish the basis for a 
suit coming within the jurisdiction of the Permanent Court of International 


73 Jessup, loc. cit., p. 274. 

% The Bulletin of International News, Vol. XIII, No. 8, p. 43. 

7 New York Times, Jan. 31, 1937. 

7% See the case of The Hornet, 2 Abbott 39. 

77 See above, p. 402. 

78 Whether a sovereign in suppressing a rebellion does so by regular law to be applied in 
the courts or by adopting the character of a belligerent assuming belligerent rights, ‘must 
be determined by the character of the act.” (Rose v. Himely, 4 Cranch 239.) 

79 The Bulletin of International News, Vol. XIII, No. 5, pp. 7, 10. 

80 For a similar opinion see Barrister, ‘“‘Blockades and the Law,” in The New Statesman 
and Nation, Aug. 29, 1936, p. 281. It was contended by several neutral States, however, 
that the Spanish blockade was not real and effective. (Germany, England and the United 
States held this opinion. See New York Times, Aug. 21, 22, 27, 1936.) If this view is 
accurate, Spain’s move may be described as simply an attempt to close insurgent ports by 
fiat, a step interdicted by international law and practice and incapable of bestowing a 
belligerent status upon the rebels. (See Norman J. Padelford, “International Law and the 
Spanish Civil War,” this JournaL, Vol. 31 (April, 1937), p. 231.) Padelford denies the 
view that the belligerency of the rebels has been recognized by implication. He feels that 
when third Powers recognize in this way, “the acts setting up the implication must be such 
as to leave no doubt but that they have accepted the exercise of belligerent rights by the 
struggling parties.” (Jbid., p. 236.) 
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Justice. Assuming such a case to revolve around the exercise of maritime 
rights on the high seas in the absence of a specific acknowledgment of bel- 
ligerency, the Court might be presented with these arguments: The contest- 
ants are entitled to belligerent rights because (1) belligerency is automatically 
conceded, or is even a matter of right, once a struggle approaches the magni- 
tude of the Spanish war; (2) the activities of foreign Powers in setting up 
the non-intervention committee, refusing aid to the legitimate government, 
offering to mediate between the parties, engaging in intercourse with the rebels 
and even acknowledging their government, amount to recognition by impli- 
cation; (3) the acts of military and maritime warfare initiated by the loyal- 
ist government are acts of belligerency endowing the rebels with the rights 
of war. Conversely, opposing counsel might insist that a state of legal war, 
entailing full belligerent rights, is entirely contingent upon specific recogni- 
tion by outside States. 

The time may have arrived when the latter view, based upon the applica- 
bility of the principle of sovereignty in international relations, should give 
way to the practice of collective action and collective decision. Left to indi- 
vidual determination, belligerency, despite its existence in fact, may be re- 
fused because of the inconveniences thereby thrust upon the merchant vessels 
of the recognizing Power.8! This principle, carried to its logical conclusion, 
might conceivably result in the refusal of foreign Powers to recognize a 
legal state of war when the conflict is between two independent nations.®? 
That this would breed international discord goes without saying. More- 
over, recognition or non-recognition may too easily become a form of inter- 
vention, also productive of friction. Americans vividly recall the blunder 
made by the State Department under Stimson during the Brazilian revolt of 
1930.84 The question whether a state of war actually and legally exists, 
either in internal or external disputes, is a matter that might well be left for 
Geneva to determine. 


81 In refusing to recognize Cuban belligerency in 1875, President Grant gave as one 
reason that it would bring upon American merchants a good deal of inconvenience and 
discomfort. (Moore, Digest, I, pp. 195-196.) See also, Fenwick, op. cit., p. 112. 

a |. , this nation is its own judge when to accord rights of belligerency, either to a 
people struggling to free themselves ... or to independent nations at war with each 
other.” (President Grant’s message of Dec. 6, 1869, Moore, Digest, I, p. 194.) 

8 American recognition of the South American republics “. . . was dictated partly by 
sympathy with the revolutionists. . . . The recognition of the belligerency of Greece by 
Great Britain in 1825 was similarly inspired . . .”” (Fenwick, op. cit., p. 113); as was British 
recognition of the South during the American Civil War. 

* For a criticism of our diplomacy in this case, see Moore, Candor and Common Sense 
(1930). 


REPRESENTATION IN THE INTERNATIONAL COMMISSION OF 
THE DANUBE 


By Ruts E. Bacon* 


A difference of opinion of more than usual interest has recently developed 
with regard to the composition of the International Commission of the 
Danube. The question at issue turns upon the interpretation of certain 
articles of the Treaty of Versailles in the light of the important constitutional 
changes which have occurred within Germany since 1919. Under the Treaty 
of Versailles, the International Commission was to include “two representa- 
tives of German riparian States,” in addition to representatives of the other 
riparian and certain non-riparian States. Since the signature of the Treaty, 
there has been a gradual redistribution of powers within Germany, culminat- 
ing in 1934 when the sovereign powers of the German states were transferred 
to the Reich. When the German representatives at the session of the Inter- 
national Commission in December, 1934, presented full powers issued in the 
name of the Reich alone, their eligibility was challenged, and they were 
allowed to take their seats only under a modus vivendi pending settlement of 
the issue. At the request of the British and French Governments, in which 
other States represented on the International Commission subsequently 
joined, the dispute was referred to the League of Nations Advisory and Tech- 
nical Committee for Communications and Transit. 

The question was thus summarized in memoranda presented by the British 
and French Governments: * 


The Treaty provided that there should be two representatives of the 
German riparian States. . . . The two former German riparian States 
have now completely ceased to exist as entities possessing international 
personality. Their powers with regard to the international waterways 
have been transferred under the German Constitution to the Reich. In 
consequence there is now only one single German riparian State on the 
Danube, namely the Reich. The question at: issue is whether the Reich 
Government is entitled to two representatives on the International Com- 
mission of the Danube, or to one representative on it, or whether, since 
the Treaties did not provide for any representation of the Reich and the 
two German riparian States have disappeared, a new diplomatic agree- 
ment is necessary to settle the German representation on the Commission. 


* The author held a Carnegie Fellowship in International Law at Cambridge Univer- 
sity, 1928-1929, and is collaborating with Judge Manley O. Hudson in editing Inter- 
national Legislation and World Court Reports.—Eb. 

1 Records of the Work of the Nineteenth Session of the Advisory and Technical Commit- 
tee for Communications and Transit, League of Nations Document C.458.M.240.1935. 
VIII, pp. 81, 96; League of Nations Official Journal, 1935, pp. 934-937. 
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In November, 1935, the Advisory and Technical Committee found that the 
difference was not susceptible of settlement by conciliation.2? A resolution 
of the Assembly of the League of Nations provides for reference to the Perma- 
nent Court of International Justice of disputes of this nature which fail of 
settlement by the Transit Organization.2 Because of a difference of opinion 
as to the desirability of such reference, and as to the scope of the question to 
be referred, such action was not taken. 


I. BACKGROUND OF THE DISPUTE 


Article 347 of the Treaty of Versailles provides, the English and French 
versions being equally authoritative: * 


From the point where the com- A partir du point ot cesse la com- 
petence of the European Commis- pétence de la Commission euro- 
sion ceases, the Danube system péenne, le reseau du Danube visé & 
referred to in Article 331 shall be |’article 331 sera placé sous |’admin- 
placed under the administration istration d’une Commission interna- 
of an International Commission tionale composée comme suit: 
composed as follows: 


2 representatives of German 2 représentants des Etats alle- 
riparian States; mands riverains; 

1 representative of each other 1 représentant de chacun des au- 
riparian State; tres Etats riverains; 


1 representative of each non- 


riparian State represented lreprésentant de chacun des 


in the future on the Euro- Etats non-riverains représen- 
pean Commission of the tés 4 l’avenir & la Commission 
Danube européenne du Danube... . 


The International Commission, thus composed, was to undertake the ad- 
ministration of the river provisionally, Germany agreeing to accept “the 
régime which shall be laid down for the Danube by a Conference of the 
Powers nominated by the Allied and Associated Powers, which shall meet 
within one year of the coming into force of the present Treaty, and at which 
German representatives may be present.”> The Conference envisaged by 


? Records of the Nineteenth Session, op. cit., p. 26. The German Government did not 
accept the invitation of the Secretary General of the League of Nations to nominate a rep- 
resentative on the Advisory and Technical Committee for the purposes of the dispute. 

§ Assembly resolution of Dec. 9, 1920, League of Nations Official Journal, Special Supple- 
ment (Jan., 1921), pp. 14-15. 

Two disputes relating to river commissions under the Treaty of Versailles have been 
referred to the Court: Jurisdiction of the European Danube Commission, Advisory Opinion 
No. 14 (1927), Publications of the Court, Series B, No. 14, 2 Hudson, World Court Reports, 
p. 138; Territorial Jurisdiction of the Oder Commission, Judgment No. 16 (1929), Series A, 
No. 23, 2 Hudson, op. cit., p. 609. 

‘11 Martens, Nouveau recueil général (8e. sér.), p. 323. Art. 302 of the Treaty of Saint- 
Germain, Art. 286 of the Treaty of Trianon, and Art. 230 of the Treaty of Neuilly are iden- 
tical with Art. 347 of the Treaty of Versailles, except for the number of the article cited. 

* Art. 349 of the Treaty of Versailles. 
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this provision drew up a Convention Instituting the Definitive Statute of the 
Danube, which was signed on July 23, 1921.6 Under Article 8 of this Con- 
vention, the International Commission was to be composed of: 


. . . two representatives of the German riparian States, one representa- 
tive of each of the other riparian States and one representative of each of 
the non-riparian States which are, or which may be in future, represented 
on the European Commission of the Danube. 


In the interval between the signature of the Treaty of Versailles on June 28, 
1919 and the signature of the Convention on the Danube, the German Na- 
tional Assembly had adopted the Weimar Constitution of 1919.7 Two pro- 
visions of this Constitution bore directly upon the question of waterways. 
By Article 97 it was declared to be a duty of the Reich to take over and 
administer the waterways serving general traffic. The taking over of the 
waterways was to be accomplished not later than April 1, 1921 (Article 171). 

In accordance with these provisions, an agreement was reached between 
the Reich and fifteen of the German states under which certain designated 
sections of the inland waterways were transferred to the Reich in return for 
a financial settlement. The waterways thus transferred, as listed in an 
annex to the agreement, included the Bavarian section of the Danube from 
Kelheim to the frontier; the section of the Danube in Wiirttemberg, however, 
was not transferred.® Certain powers were retained by the states, including 
the right of collaboration in the regulation of questions relating to the utiliza- 
tion of hydraulic energy, the distribution of drinking water, etc. 

Further constitutional changes within the Reich followed. By a law of 
January 30, 1934,’ the sovereign rights of the states were transferred to the 
Reich. The German Government notified the States represented on the 
international river commissions that as a consequence of this law 


. . all the rights possessed by the German States in virtue of the Treaty 
of Versailles and of the different river Conventions have passed to the 
German Reich, as a riparian State of the internationalised rivers." 


This notification gave rise to a diplomatic correspondence between the Ger- 
man Government and other States represented on the International Commis- 
sion. From this exchange of notes it became evident that a majority of the 
governments were of the opinion that since the two German states referred 


626 League of Nations Treaty Series, p. 173; 1 Hudson, International Legislation, p. 
681. The Convention was ratified by all the signatories, including Germany, and entered 
into force on Oct. 1, 1922. 

7 Reichsgesetzblatt, 1919, p. 1383. 8 Jd., 1921, p. 962. 

® Apparently this was because the section of the Danube in Wiirttemberg was not con- 
sidered as navigable under German law. 

10 Reichsgesetzblatt, 1934, I, p. 75. Art. 2 (1) provides: ‘‘ Die Hohettsrechte der Lander gehen 
auf das Reich tiber.”” See also the ordinance of Feb. 2, 1934, id., p. 81. 

11 Note of Oct. 4, 1934, from the German Ambassador in Paris to the French Minister of 
Foreign Affairs. Translation from Records of the Nineteenth Session, op. cit., p. 99. 
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to in Article 347 of the Treaty of Versailles had ceased to exist as interna- 
tional persons, the special provision according them representation was no 
longer applicable. As a result, two possibilities were open: (1) the Reich 
might claim one representative under the principle that each riparian State 
was entitled to one representative; or (2) a new situation had arisen which 
could be regulated only by special agreement. Certain governments indi- 
cated their willingness to enter into a new agreement according to the Reich 
one representative. Submission of the question to the Permanent Court of 
International Justice was also suggested, or arbitration in some form.” 

The German Government held that now, as formerly, there should be two 
German representatives in the Commission as provided by Article 347 of the 
Treaty of Versailles; that no principle could be deduced from the Treaty to 
the effect that each riparian State was entitled to but one vote. Since juridi- 
cally the status of German representation upon all the river commissions 
rested upon the same basis, it would be neither useful nor admissible to submit 
the question of the composition of the International Danube Commission 
alone to adjudication or arbitration. The Reich expressed a willingness, 
however, to enter into discussions with the interested governments with regard 
to the régime for the entire course of the Danube, taking into account the 
future regulation of all the Treaty rivers.1% 

In weighing the merits of these two positions, it may be useful to examine 
Article 347 of the Treaty of Versailles and Article 8 of the Convention on the 
Danube in the light of the travaux préparatoires; and to look into the practice 
of the International Commission of the Danube. 


II. THE WATERWAYS COMMISSION OF THE Paris PEAcE CONFERENCE 


At the Paris Peace Conference, the composition of the international river 
commissions, the International Commission of the Danube included, was re- 
ferred to the Commission on the International Régime of Ports, Waterways 
and Railways.’ The period between the first meeting of the Waterways 


12 See, in particular, the British note of May 30, 1935, Records of the Nineteenth Session, 
op. cit., p. 95. The correspondence is also published in League of Nations Official Journal, 
1935, pp. 1662-1680. 

13 The most detailed exposition of the German view is contained in an aide-mémoire of Apr. 
24, 1935, Records of the Nineteenth Session, op. ctt., p. 90. 

14 This Commission consisted of two representatives each from the United States of Amer- 
ica, British Empire, France, Italy and Japan; and one representative each from Belgium, 
China, Greece, Poland, Portugal, Rumania, Serbia (Serb-Croat-Slovene State), Czechoslo- 
vak Republic, and Uruguay. 

In the case of the International Commission of the Oder, the Permanent Court of Inter- 
national Justice ruled that ‘‘the Minutes of the Commission on Ports, Waterways and Rail- 
ways of the Conference which prepared the Treaty of Versailles shall be excluded as evi- 
dence from the proceedings in the present case.” The reason for the ruling was that cer- 
tain of the parties concerned in the case did not take part in the work of the Conference and 
that no account could be taken of evidence which was not admissible in respect of certain 
of the parties to a case. Order of Aug. 20, 1929, Publications of the Court, Series A, No. 
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Commission on February 3, 1919, and the signature of the Treaty of Versailles 
on June 28, 1919, was a critical period in Germany. After the abdication of 
the Emperor in November, 1918, and the withdrawal of the rulers of the 
German states, an interval of nearly three months elapsed before the conven- 
ing of the National Assembly at Weimar on February 6th, 1919. On Febru- 
ary 10th, Ebert was elected President of the German Reich, pending the 
election of the new President under the future Constitution, the National 
Assembly meantime functioning as a legislative as well as constituent body. 
On July 31st, the Weimar Constitution was adopted by the National Assem- 
bly, and became effective on August 14th. 

In the early months of 1919, no one could predict the political future of 
Germany. The rapid spread of workers’ and soldiers’ councils throughout 
Germany, following the November Revolution, seemed to make some form 
of soviet organization a possibility. Whether Germany would hold together 
within its foreshortened frontiers, or break into several fragments, was an 
open question. This uncertainty was reflected in the proceedings of the 
Waterways Commission. 

The expression “representatives of German riparian States” appearing in 
Article 347 with regard to the International Commission of the Danube 
occurs also in Article 355 with regard to the Rhine Commission. The com- 
position of the Rhine Commission was the first to be considered by the Water- 
ways Commission. Thus it is in the discussions concerning the Rhine that 
the origins of the phrase “representatives of German riparian States” are to 
be sought. 

The initial suggestion for the Rhine Commission as a whole, made by the 
British delegate, was that it include “representatives of the four riparian 
States” 1° and of certain States greatly interested in Rhine navigation. The 
French delegate was of the opinion that the Mannheim Convention of 1868 
should be continued in being until another convention could be agreed upon,!7 
but that the Allied and Associated Powers should have a majority on the 
Rhine Commission.1® He therefore suggested that the composition of the 
Central Commission for the Rhine as provided in the Mannheim Convention 


23, p. 41; 2 Hudson, World Court Reports, p. 636. The same objection would have applied 
in the present instance. 

18 Reichsgesetzblatt, 1919, p. 1383. The facts for this outline were taken principally from 
Otis H. Fisk, Germany’s Constitutions of 1871 and 1919 (1924). 

16 Minutes of the Commission on the International Régime of Ports, Waterways and Rail- 
ways, Feb.—Aug., 1919, published in Miller, My Diary at the Conference of Paris (1924), Vol. 
11, p. *40. Reference apparently was to Switzerland, France, Germany and The Nether- 
lands. 

17 Id., pp. *46-47. Under the Mannheim Convention, the Central Commission had con- 
sisted of one commissioner from each of the riparian States, that is, Baden, Bavaria, France, 
Hesse, The Netherlands, and Prussia. For the text, see 59 British and Foreign State Pa- 
pers, p. 470. 

18 Minutes of the Waterways Commission, Miller, op. cit., p. *41. 
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be modified so as to include one representative each from The Netherlands, 
Belgium, Switzerland, Great Britain, the United States of America, and Italy; 
also: 

One representative from each of the riparian States which were part of 
the North Germanic Confederation before 1870, or which may constitute 
themselves or be constituted at any time on the territory of these States, 
whether they be independent or associated in any form with other Ger- 
man States; 


and representatives from France equal in number to the total of the repre- 
sentatives from The Netherlands, Belgium, Switzerland, and the German 
states just enumerated.!® 

The French proposal represented a modification of the Mannheim Conven- 
tion in two respects. First, non-riparian States were to be introduced. Sec- 
ond, by confining representation to those “riparian States which were part 
of the North Germanic Confederation before 1870,” German representation 
was to be reduced from four to two. The North German Confederation be- 
fore 1870 extended only as far south as the Main. There were, therefore, 
only two states of the Confederation which bordered on the Rhine before 
1870, Prussia and Hesse. 

As a counter-proposal, the American representative suggested that there 
should be “one delegate from Germany to represent Germany’s united inter- 
ests, but with the possibility of future alterations in the size of the German 
representation to correspond with the division of German interests.” 2° This 
was supported by the British delegate who favored a commission in which 
Germany should have one vote, France two, and the other States one each. 
The Belgian delegate opposed this plan on the ground that 


. under this arrangement the representation of the riparian States 
would be totally inadequate. Italy, which had only a relative interest 
in Rhine navigation, would be able to cancel Germany’s vote. The for- 
eign Powers with no direct interest on the Rhine would have a pre- 
dominating influence. On the other hand, it did not appear possible to 
give Germany one vote only, because there was a conflict of interests 
between, for instance, Prussia, Baden, Hesse, and the Palatinate.?! 


In this view the Belgian delegate was seconded by the delegate from Czecho- 
slovakia who felt that 


. nothing could prejudice the interests of the German riparian States 
more than to give only a single vote to Germany. The Germans were 
very federalist in their internal administration, particularly with regard 
to their economic interests.?? 


In the articles agreed upon by the Waterways Commission on March 17th, 
the French formula was followed in modified form, so that it then read: 7% 
19 Minutes of the Waterways Commission, Miller, op. cit., p. *48. 


3° Td, p. *51. 21 Jd., p. *54. See also, to the same effect, id., p. *51. 
22 Td., p. *54. 3 Td., p. *68. 
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Four representatives from German States which bordered on the river 
before 1870 or which may constitute themselves or be constituted at any 
time on the territory of these States, whether they be independent or 
associated in any form with other German States; should the number of 
such States not equal four, the said States shall agree upon the election 
of the four representatives. 


The limitation of membership in the North German Confederation was thus 
removed, allowing Baden and Bavaria to reappear in the picture. For the 
remainder of the Rhine Commission, France was to have four representatives 
and in addition was to appoint the President; while The Netherlands, Switz- 
erland, Great Britain, Italy, and Belgium were to have two representatives 
each, making a commission of nineteen members in all. Several weeks later, 
the qualifying clauses after “four representatives of German riparian States” 
were dropped, and the article assumed approximately its final form.** 

When the Waterways Commission turned to consider the composition of 
the International Commission of the Danube, the Secretariat-General pro- 
posed as a basis of discussion that 


Above . . . the Danube shall be placed under the administration of 
an International Commission, the composition of which shall be deter- 
mined subsequently, a one-third representation being accorded respec- 
tively to (1) Bavaria, Austria and Hungary, (2) the riparian Powers 
belonging to the League of Nations, and (3) the non-riparian Powers who 
have an interest in the utilisation of the river, and who belong to the 
League of Nations.”5 


After discussion, the British representative read an amended text, according 
to which the commission was to include: 26 


Two representatives from German States; 

One representative from each remaining riparian State; 

One representative from each other State which shall in future be repre- 
sented on the European Commission of the Danube. 


On March 30th, 1919, the composition of the International Commission in 
final form was agreed upon.?? 


24 Minutes of the Waterways Commission, Miller, op. cit., Vol. 12, p. *148. See also id., 
p. *59; and the report presented by the Waterways Commission to the Preliminary Peace 
Conference on Apr. 7, 1919, id., p. *xiv. 

% Jd., Vol. 11, p. *93. As an alternative, the Secretariat-General suggested that the 
commission, thus composed, should administer the entire course of the river, thus eliminat- 
ing the distinction between the maritime and fluvial sections which had originated with the 
Treaty of 1856. 

26 Jd., p. *103. In a later version, the article read ‘‘two representatives from German 
countries” (id., p. *134), but this ambiguous phrase was not retained. 

27 Jd., p. *145. The International Commission thus came to include: two representa- 
tives of German riparian states; one representative each of Austria, Bulgaria, Hungary, 
Rumania, Serb-Croat-Slovene State, and Czechoslovakia, as riparian States; and one repre- 
sentative each of France, Great Britain, and Italy, as members of the European Commis- 
sion of the Danube. Rumania also was represented on the European Commission (Art. 346 
of the Treaty of Versailles). 
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In addition to the commissions for the Rhine and the Danube, the Water- 
ways Commission also adopted texts relating to commissions for the Elbe 7% 
and the Oder.?® Taking as a whole the provisions of the Treaty of Versailles 
concerning the international river commissions, certain features are to be 
noticed: 

(1) The Elbe Commission includes “4 representatives of the German States 
bordering on the river.” There are five German riparian states on the Elbe. 

(2) In the case of the commissions for the Elbe, the Danube and the Rhine, 
the German riparian states are not mentioned by name. Only on the Oder 
Commission, where one German state alone is riparian, is a name used, and 
“3 representatives of Prussia” are listed. On the International Commission 
of the Danube, the non-German States are grouped simply as riparian or 
non-riparian; on the Elbe and the Rhine Commissions, the non-German States 
are indicated individually by name. 

(3) The articles relating to the Elbe and the Rhine provide that: 

Whatever be the number of members present, each delegation shall 
have the right to record a number of votes equal to the number of repre- 
sentatives allotted to it. 

This provision does not appear in Articles 341 and 347 for the Oder and the 
Danube. 

(4) The Treaty of Versailles was concluded between the Allied and Asso- 
ciated Powers on the one hand, and Germany on the other, the representatives 
of Germany acting, however, “in the name of the German Empire and of each 
and every component State.” Under Article 349, Germany agreed to accept 
the régime to be laid down for the Danube by a future conference. 


III. THe ConFrerENCE oF 1920-1921 


The Conference for the Establishment of a Definitive Statute for the Dan- 
ube, envisaged by Article 349 of the Treaty of Versailles, met at Paris, August 
2 to November 16, 1920, and April 5 to July 21, 1921.89 Nearly one year 
previously, on August 14, 1919, the Weimar Constitution for the German 


38 As first proposed, the Elbe Commission was to include ‘‘one representative from Ger- 
many” (Minutes of the Waterways Commission, Miller, op. cit., p. *92); then “4 represen- 
tatives from Germany” (p. *97); then ‘‘4 representatives of the German States bordering 
on the river; should the number of these States not equal four, such States shall agree among 
themselves as to the election of the four representatives” (p. *133). In final‘form, the com- 
mission included ‘‘4 representatives of the German States bordering on the river,” 2 repre- 
sentatives of the Czechoslovak State, and 1 representative each of Great Britain, France, 
Italy, and Belgium (Art. 340 of the Treaty of Versailles). 

*® The Oder Commission was first to have comprised “‘one representative from Germany” 
(Minutes of the Waterways Commission, Miller, op. cit., p. *93); then ‘‘one representative 
from each of the following countries: Prussia, Poland, . . . ” (p. *98); then “‘one represen- 
tative from Prussia”’ (p. 133). In final form the commission consisted of ‘‘3 representatives 
of Prussia,’ and one representative each of Poland, the Czecho-Slovak State, Great Britain, 
France, Denmark, and Sweden (Art. 341 of the Treaty of Versailles). 

* Present at the Conference were delegates of Belgium, France, Great Britain, Greece, 
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Reich had entered into force; on January 10, 1920, the Treaty of Versailles 
had become effective, and on April 1, 1921, the taking over of the waterways 
by the Reich had been accomplished. In the light of these events, the Con- 
ference approached the regulation of the Danube. 

It was at first proposed to amplify Article 347 of the Treaty of Versailles 
by listing the States to be represented on the International Commission by 
name. Bavaria and Wiirttemberg were included in the list.41_ This sugges- 
tion was opposed on the ground that it would imply that Bavaria and Wiirt- 
temberg formed two distinct delegations. If, then, Austria became incor- 
porated in Germany, Germany could claim Austria’s vote, unless there were 
specific provision to the contrary, and thus three German representatives on 
the International Commission would result.32 Moreover, if Germany were 
at some future date admitted to the European Commission, it could then 
claim a place on the International Commission in its own name, as a non- 
riparian State. The British representative stated: *8 


The Treaties gave to Germany two votes in the International Commis- 
sion which were accorded to the German riparian states of the Danube, 
but they did not say that there were two German Delegations in that 
Commission. The unity of the German Delegation, acting as well in its 
own name as in the name of the German riparian states, springs very 
clearly from Article 349 of the Treaty of Versailles where it is provided 
that it is Germany, and not the German states, that agree to accept the 
régime established by the Conference. It is thus Germany alone 
that is responsible for the observance of the Statute and it is the German 
Delegation alone that is to be answerable to the Commission in the name 
of its Government for all that concerns the execution in Germany of the 
decisions of the Commission. 


The British representative, accordingly, favored repeating the wording of 
Article 347 of the Treaty of Versailles, without mentioning any States by 
name. This solution was adhered to by the German delegate, although he 
did not share in the reasons advanced in its support. In his view, the Peace 
Treaty settled definitively the composition of the International Commission, 
and it spoke of representatives, not of delegations.*4 The Conference ac- 


Italy, Rumania, Serb-Croat-Slovene State, and Czechoslovakia; and of Germany, Austria, 
Bulgaria, and Hungary. 

31 Protocoles des séances de la Conférence internationale pour I éablissement du statut définitif 
du Danube (Paris, 1921), Vol. 1, p. 147. 

% This fear was expressed by the Rumanian delegate. The question was regarded as 
outside the scope of the Conference, and there was no general discussion. The Austrian 
delegate, however, expressed the opinion that if this contingency should arise, the question 
would be settled by merely determining whether or not Austria had preserved its character 
as a riparian State. Jd., Vol. 2, p. 554. 

33 Translated from work cited, p. 554. 

4 Td., p. 555. According to the German delegate, “toute distinction entre I’ Allemagne et 
les Etats allemands au point de vue des relations extérieures repose sur une méconnaissance 
absolue du droit interne allemand.” 
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cepted the British amendment and followed the wording of the Treaty of 
Versailles without enumeration of States.* 

The question of German representation reappeared later at the Conference, 
this time in connection with arrangements for rotation in the office of Presi- 
dent of the International Commission. It had been suggested that the office 
should be exercised for a period of six months by each delegate in turn, accord- 
ing to the alphabetical order of the States. The British representative 
wished to substitute the word “delegation” for “delegate,” holding that it 
would be contrary to the spirit of the Treaty for one State, because it hap- 
pened to have two representatives on the commission, to hold the Presidency 
twice. The German delegate did not concur. It was his opinion that the 
Peace Treaties in fixing at two the number of representatives of German 
states had thus measured the interest which these states had in the adminis- 
tration of the river. Moreover, a distinction should be made between the 
obligations which Germany assumed as signatory of the Treaty of Versailles 
and the rights and interests of the German states in the administration of 
the river. It was Germany as a unit that adhered to conventions; it was the 
German states that participated in the administration of the river.*7 He 
offered the phrase “Delegates of the German states” as more accurate than 
“German Delegation.” 

This explanation left uncertainty among the representatives at the Confer- 
ence, who were in doubt whether the intention was to claim one delegation for 
all Germany or two distinct delegations, one for each state. The Czecho- 
slovak delegate held that Germany was represented in the International 
Commission by two delegates for the two riparian states; the Belgian repre- 
sentative, that it was evidently the intention of the authors of the Peace 
Treaty that one of the delegates should represent Bavaria and the other 
Wiirttemberg, each acting in its own name; while the British delegate found 
difficulty in admitting that representatives dependent upon one central ad- 
ministration and receiving the same instructions could be considered as 
distinct delegations.*® Since the German representative was unable to clear 
up the situation,®® the Conference adopted a provision that the presidency 
should be exercised by each delegation in turn, thus leaving it to the Interna- 
tional Commission to determine whether the two representatives of German 
riparian states formed one or two delegations. 


% Art. 8, Convention of 1921. 26 League of Nations Treaty Series, p. 173; 1 Hudson, 


International Legislation, p. 681. 36 Protocoles des séances, Vol. 2, p. 969. 
37 The weakness of this position in view of the provisions of the German Constitution was 
pointed out by the Czechoslovak delegate. /d., p. 971. 38 Jd., pp. 969-972. 


9 Final adoption of the article was delayed, but the German representative declared on 
June 25, 1921, that he was still without instructions on the point. He expressed a preference, 
however, for the word délégué rather than délégation, because it was the term used in the 
Peace Treaties, and because “le mot Délégation semble vouloir dire que les deux Délégués 
allemands a la Commission internationale ne forment qu’une Délégation.” Id., p. 1204. 

« Art. 35, par. 2, Convention of 1921. 
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It is unfortunate that the questions of delegations and the presidency 
should have been introduced into the issue, for they served to give motive for 
varying interpretations of the text. The discussion is significant chiefly as 
indicating whether the States concerned regarded the “representatives of 
German riparian States” as representatives allotted to Germany to be used 
for the states, or as representatives allotted to the states as international per- 
sonalities. It would appear that most of the representatives expressing an 
opinion inclined to the former view, while the German plenipotentiary in- 
clined first to the one side and then to the other. It is to be noted that the 
Convention of 1921, drawn up in execution of the Treaty of Versailles, was 
concluded “in the presence and with the participation of” the representatives 
of Germany, Austria, Bulgaria and Hungary; it was signed by Germany 
without mention of the German states. 


IV. PRACTICE OF THE INTERNATIONAL COMMISSION OF THE DANUBE 


The practice of the International Commission with regard to the position of 
the German delegates has varied. At the first session in June, 1920, the ex- 
pression “German Delegation” was used to include all the German delegates. 
A decision was taken at the same session to rotate the presidency by dele- 
gations. In the matter of the budget, it was decided that payments were to 
be made separately by Bavaria and Wiirttemberg.*4 At the September, 
1920, session, the expression “German Delegation for Bavaria and Wiirttem- 
berg” appeared.** This usage prevailed until 1922, when “German Delega- 
tions for Bavaria and Wiirttemberg” was briefly employed.** Then practice 
reverted to “German Delegation for Bavaria and Wiirttemberg.” 44 

The taking over of the waterways by the Reich under Articles 97 and 171 
of the Constitution gave rise to fresh problems with regard to the position of 
the German delegation. After discussions within the Commission and diplo- 
matic correspondence, a resolution was adopted by the International Com- 
mission on July 26, 1926, by which it was agreed: * 


The presidency of the International Commission of the Danube is held 
in turn by the substantive delegates in the alphabetical order of the States 
which they represent as follows: 

Delegate of Austria; 

German delegate for Bavaria; 
Delegate of Bulgaria; 
Delegate of France; 

Delegate of Great Britain; 


Delegate of Hungary; 
Delegate of Italy; 
11 Danube international, Journal officiel de la Commission internationale du Danube 
(1920), Nos. 7-8, p. 1. 42 Td., Nos. 13-14, p. 2. 
43 3 id. (1922), No. 3, p. 1; No. 4, p. 1. 443 id. (1922), No. 7, p. 1. 


4 [Translation.] Quoted in the British Memorandum, Records of the Nineteenth 
Session of the Advisory and Technical Committee, op. cit., p. 82. 
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Delegate of Roumania; 

Delegate of the Kingdom of the Serbs, Croats and Slovenes; 
Delegate of Czechoslovakia; 

German delegate for Wiirttemberg; 

The German delegation for Bavaria and the German delegation for 
Wiirttemberg are considered collectively as the representatives of the 
Reich and the German riparian States. 

In 1934, the sovereign rights of the states were transferred to the Reich, and 
the full powers of the delegates which previously had been signed by the 
President of the Reich in the name of the Reich and the states, were now 
issued in the name of the Reich alone. When the German delegates pre- 
sented these full powers at the session of the International Commission in 
December, 1934, a quorum could not be obtained on the question of their 
admissibility. In face of this situation, a modus vivendi was adopted by 
resolution of the International Commission under which the German dele- 
gates were allowed provisionally to take their places and to vote, pending 
settlement of the issue. The modus vivendi provided: “The German repre- 
sentatives (delegates) shall be designated during sessions of the Commission 
by this name alone or by their personal name.” *® It was expressly recog- 
nized in the resolution, however, that this agreement did not in any way 
prejudge questions of principle relating to the situation of the delegates.*7 


V. THEORETICAL CONSIDERATIONS 


It was against this background of treaty provisions and practice that the 
dispute as to representation in the International Commission arose. The 
British position, which is fairly representative of the views of the majority 
of States on the Commission, was summarized in a letter to the German 
Ambassador in London, February 11, 1935: 48 


It seems to His Majesty’s Government that the legal position created 
by recent events leads to one of the two following conclusions: 


(a) Under Article 347, the two German riparian States (Bavaria 
and Wiirttemberg) having disappeared from the international point of 
view, the special provision for their representation as such is no longer 
applicable. But Germany can claim one representative for the Reich 
under the principle of one representative for each riparian State. The 


 (Translation.] Records of the Nineteenth Session of the Advisory and Technical Com- 
mittee, op. cit., p. 83. 

“” The new full powers of the German delegates were accepted by the Central Commission 
for the Navigation of the Rhine and by the International Commission of the Elbe, in both 
cases with the reserve that such acceptance would not affect such decisions as the govern- 
ments might take in the general matter of representation on all the commissions. German 
aide-mémotre, id., p. 91. The German Government stated that even before 1934 the Ger- 
man delegates in the International Commission voted in accordance with instructions from 
the central government. /d., p. 84. A similar situation seems to have prevailed for the 
German delegates on the Rhine Commission. See van Eysinga, La Commission centrale 
pour la navigation du Rhin (1935), p. 127. 

‘8 Records of the Nineteenth Session, op. cit., p. 89. 
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sume result would appear to be reached by the application of the gen- 
eral principles of State succession. 

(b) The disappearance of the two German riparian States as sep- 
arate entities must be regarded as creating a new situation not en- 
visaged by the Peace Treaty. Germany cannot claim representation 
for the Reich because the treaties do not provide for it, and conse- 
quently the new situation is one which must be settled by agreement, 
and until such agreement is reached, there can be no German repre- 
sentation on the Commission. His Majesty’s Government for their 
part would readily agree to Germany having one representative on the 
Commission for the Reich and have little doubt that the other Govern- 
ments concerned would also agree to such representation. 


His Majesty’s Government have not thought it necessary at present 
to decide between the two views set out in (a) and (b) above, which, in 
effect, would lead to the same result. 


According to this view, a distinction should be drawn between the régime 
laid down for the Elbe, the Oder, and the Rhine, and that for the Danube. 
On the first three of these commissions, the British Government held that it 
was equitable and natural that the representatives of the German states 
should be carried over to the Reich because the representation accorded was 
justified by the extent of the German interests on these rivers.*® This, it was 
maintained, was the principle adopted as the basis for allocation of repre- 
sentation on these commissions. On the Danube Commission, however, this 
principle was not applied. Each riparian and non-riparian State, irrespec- 
tive of the weight of its interests on the river, was accorded one representa- 
tive; on this basis alone could the fact be explained that Wiirttemberg and 
Austria, for example, received the same representation. Under these circum- 
stances, it would be contrary to law and equity that the unification of the 
Reich should be deemed to have the effect of giving to one only of the States 
on the International Commission two representatives.®° 

The German Government was unable to accept these arguments. It could 
find no support for the principle of one vote for each riparian State on the 
International Commission, in view of the situation on the Elbe Commission 
where there were four representatives for five German states, and on the Oder 
Commission where Prussia alone possessed three votes. Article 347 of the 
Treaty of Versailles did not provide for “one representative of each German 
riparian State,” but for “two representatives of German riparian States,” 
which was in harmony with the manner in which representation was allotted 


«* Note to the German Ambassador in London from the British Foreign Office, Feb. 11, 
1935, id., p. 90. 

50 There are two precedents of special interest to the case. In 1866 Prussia annexed Nas- 
sau. Each state previously had had one vote in the Central Commission for the Rhine. 
After the annexation, Prussia continued to have but one vote. Again, after the war of 
1870-71, France ceased to be a riparian as a consequence of the transfer of Alsace and 
Lorraine to Germany. After the transfer, the French commissioner was replaced by a 
German commissioner acting for the Reichsland. Van Eysinga, op. cit., p. 58. 
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to German states on the other commissions. The Treaty of Versailles offered 
no indication as to the basis adopted in determining the voting strength of 
the German states; it was suggested that possibly the number of votes under 
the pre-war régime was taken as a guide.®! Principles of state succession 
could not refute the German argument because 


This is not a case of a new State claiming rights which have hitherto 
belonged to its members; the point at issue here is that these members, 
from the point of view of constitutional law, are no longer able to take 
part in the exercise of such of these rights as even in the past have always, 
from the international point of view, been entirely within the competence 
of the State as a whole and were exercised by the latter. 


In any case, the legal position in regard to the Danube was no different from 
that in regard to the other German rivers. The representation accorded had 
the character of a joint representation of the German riparian states. For all 
these reasons, the German Government considered that its request for “the 
maintenance of the two votes which it has had for the last fifteen years is well 
founded both in law and in equity.” 5? 

These arguments on both sides depend for the most part upon an apprecia- 
tion of the treaty provisions and practice already set forth. One point, how- 
ever, raises a question of wider reach: how far do the “general principles of 
state succession” apply to the consequences of the transformation of a fed- 
eral State into a unitary one? Most writers on state succession agree that 
a line should be drawn between constitutional reorganization and state suc- 
cession. An attempt has been made recently to differentiate between the two 
on the basis that 


In governmental changes there are no shifts of boundaries, no transfers 
of sovereignty, although there are changes in internal organization or 
methods of exercising that sovereignty. In state succession the posses- 
sion of the sovereign power is transferred from one state to another.®* 


These criteria do not apply in the present case. The boundaries of the Reich 
did not change, but there was a transfer of sovereignty from the states to the 
Reich. In a case of this nature it seems necessary to admit that certain 
changes, from the point of view of municipal law, may be regarded as consti- 
tutional reorganization; while the same changes, from the point of view of 
international law, may involve state succession. 


51 Under Art. 17 of the Treaty of March 30, 1856, the riparian commission “se composera 
des délégués de l’ Autriche, de la Baviére, de la Sublime Porte, et du Wiirtemberg (un pour chacune 
de ces Puissances), auxquels se réuniront les commissaires des trois Princitpautés Danubiennes, 
dont la nomination aura été approuvée par la Porte.” 46 British and Foreign State Papers, 
p. 8. 

8 German aide-mémoire of Apr. 24, 1935, Records of the Nineteenth Session of the Advis- 
ory and Technical Committee, op. cit., p. 90. 

88H. A. Wilkinson, The American Doctrine of State Succession (Baltimore, 1934), p. 17. 
On the principles of state succession see Max Huber, Die Staatensuccession (Leipzig, 1898), 
and A. B. Keith, The Theory of State Succession (London, 1907). 
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In the present case, the German states possessed a considerable range of 
possible activity in international affairs under the 1871 Constitution. Under 
the Weimar Constitution the grant of powers, exclusive or permissive, to the 
Reich was greatly enlarged both in number and in weight; and the powers of 
the states were still further qualified by Article 78 which placed relations with 
foreign States exclusively within the competence of the Reich. Article 78 
also provided, however, that in matters within the competence of the states, 
the states might conclude treaties with foreign States, subject to approval 
by the Reich. Within this limited competence, certain treaties with foreign 
States were concluded by the German states.°* So far as waterways are con- 
cerned, the states’ powers were restricted by the provisions already noted for 
the taking over of the waterways by the Reich. Within the restricted sphere 
allowed them by the Weimar Constitution, the German states might become 
the subjects of international rights and duties. For the general purposes of 
international law, the Reich alone was an international person. 

The law of January 30, 1934, transferring the sovereign rights of the mem- 
ber states to the Reich was one of a series of measures whereby the gradual 
transformation of the Reich from a federal to a unitary State was accom- 
plished. State legislatures were suppressed, Reich officials were substituted 
as Statthalters in the states, and a Reichsangehérigkeit superseded the sepa- 
rate state nationalities which had continued to exist.5> From the point of 
view of municipal law, this was undoubtedly a constitutional reorganization. 
In so far, however, as the international rights and duties of the member states 
were affected, questions of state succession might arise. 

Did the German states possess representation on the river commissions as 
international persons? On the one side of this question it may be argued 
that at the time when the Treaty of Versailles was signed, the Weimar Con- 
stitution had not yet been adopted; under the 1871 Constitution, the only 
tangible guide for the negotiators, the states had possessed a considerable 
international competence. Moreover, the Treaty was concluded between 
the Allied and Associated Powers and Germany, the German representatives 
acting, according to the preamble to the Treaty “in the name of the German 
Empire and of each and every component State” (“au nom de l’Emprre alle- 
mand et au nom de tous les Etats qui le composent et de chacun d’eus en par- 
ticulier’). The view that the Treaty of Versailles recognized at least the 


5 See, e.g., Prussia-Austria, Staatsvertrag tiber die gegenseitige Durchfiihrung der Schul- 
pflicht, 18 Sept., 1925, 18 Martens, Nouveau recueil général (3e sér.), p. 189. 

5 A convenient collection of the changes in the Weimar Constitution effected to 1935 
is contained in Heinrich Herrfahrdt, Die Verfassungsgesetze des Nationalsozialistischen 
Staates (Marburg, 1935). The complete cycle presented in Germany from separate inde- 
pendent States through confederation and federation to a unitary State has been rare but 
not unprecedented in history. Thus, in 1858 eight states joined to form the Grenadine 
Confederacy; in 1863, the Federal Constitution of the United States of Colombia was 
adopted; and in 1886, a constitution was adopted, Art. 1 of which declared that the Colom- 
bian nation formed a unitary republic. See 4 Dareste, Les constitutions modernes (1932), p. 
107. 
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qualified international status of the German states is substantiated by the 
German note of October 4, 1934, notifying the French Government of the 
transfer of sovereign rights.5® On the other hand, this position is combated 
by the statements of certain of the representatives at the Conference which 
drew up the Convention of 1921, notably that of the British representative; 57 
by the fact that the Convention of 1921, envisaged by the Treaty of Versailles 
and signed after the entrance into force of the Weimar Constitution, was con- 
cluded by Germany in its name alone; and by certain aspects of the practice 
of the International Commission of the Danube. 


VI. CoNcLUSIONS 


When the opposing arguments are analyzed, it will be seen that under the 
legal phrases in which they are cast, they are based fundamentally upon 
equitable considerations. The majority of the States felt that for Germany 
alone to have two votes in the International Commission was inequitable 
since the extent of her territorial interests was not correspondingly large; at 
the same time, they felt that it was equitable for the Reich alone to have three 
representatives on the Oder Commission, for example, because the extent of 
her territorial holdings there justified this. On the other hand, Germany 
felt that it was inequitable for her, a riparian State, to have but one repre- 
sentative on the International Commission and to have none on the European 
Commission, while certain non-riparian States were represented on both com- 
missions. Under the Treaty of Versailles, membership in the European Com- 
mission had been limited “as a provisional measure” to Great Britain, France, 
Italy and Rumania, each of which was also represented on the International 
Commission.5® 

Article 347 of the Treaty of Versailles forms part of a multipartite treaty 
which includes in its terms no provision for the revision of this particular 
article, but it did envisage a future conference which was to establish a defin- 
itive statute for the Danube. This conference concluded a convention in 1921 
laying down a régime for the entire river, and including within its scope both 
the International and the European Commissions. This convention entered 
into force October 1, 1922. Article 42 provided: 

At the expiration of five years from the date of its coming into force, 


the present statute may be revised if two-thirds of the signatory States 
so request and specify the stipulations which appear to them to require 


5% Quoted above, p. 416. 57 Quoted above, p. 422. 

58 Art. 346 of the Treaty of Versailles. Under Art. 16 of the Treaty of 1856, the Euro- 
pean Commission had consisted of one delegate each from Great Britain, Austria, France, 
Prussia, Russia, Sardinia, and Turkey. 46 British and Foreign State Papers, p. 8. Art. 4 
of the Convention of 1921 continued the composition as provided in Art. 346 of the Treaty 
of Versailles and added: “ Nevertheless, any European State which, in future, is able to 
prove its possession of sufficient maritime commercial and European interests at the mouths 
of the Danube may, at its request, be accorded representation on the Commission by a 
unanimous decision of the Governments already represented.” 26 League of Nations 
Treaty Series, p. 173; 1 Hudson, International Legislation, p. 681. 
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revision. This request shall be addressed to the Government of the 
French Republic, which will summon, within six months, a Conference 
in which all the States signatory of the present Convention shall be in- 
vited to take part. 

If such a conference could have been called, if it had reconsidered the com- 
position of both the European and the International Commissions, an ar- 
rangement might have been reached which would have appealed to both sides 
as equitable; but this did not happen. A new factor has now been introduced 
into the situation by the German Government’s notification of November 14, 
1936, that it found itself “compelled to declare that it no longer recognizes 
the regulations contained in the Versailles Treaty for waterways on German 
territory and the International River Navigation Acts resting upon these 
regulations. . . . Therewith further German codperation with the Versailles 
River Commissions ceases. Credentials of former German delegates are 
hereby withdrawn.” 


5% Reichsgesetzblait, 1936, II, p. 361. 
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There are estimated to be 2,077,000,000 people now alive at a given moment 
on the 51,104,000 square miles of the continents, subcontinents and islands 
which constitute the earth’s inhabited land surface. They make extensive 
use of the 144,478,000 square miles ? of the world’s water area. Within the 
past century the living generations have come to contro] the entire surface of 
the earth with substantial completeness through the mechanisms of society 
which they have created; but they do not even yet utilize its land areas fully. 

Owing to nature’s limitations, the world’s population now changes between 
two and three times each century.* It tends gradually to increase by natural 
processes,* and in the last hundred years has increased very rapidly 5 because 
of industrial development, of the availability of food, of the application of 
many protective measures and of success in combating dangers to human 
life. Notwithstanding the continuous replacement of population, the charac- 
ter of the people in a given area changes less than the individuals—society is 
more stable than its atoms, due to the effect of training, culture, language, 
fixed physical ways of living and other stabilizing social conditions. 

To each living being the world, or as much of it as concerns him, is an area 
around himself as a center, his own eyes being the normal means by which he 
can view it, and his own brain, whatever its character, the only instrument by 
which he can comprehend it and his relations to it. Each of these beings has 
an instinct to live and to improve his lot; many also possess the incentive to 
accomplish. In any case, the individual’s ego impels him through life; from 
it alone emanate those traits (infinitely modified by one another) which in- 


1 Statistical Year-Book of the League of Nations, 1935/36, Table 2. The global figures 
vary considerably in different computations. This annual source unquestionably collects 
the detailed data most reliably and handles them most scientifically. 

2 The entire surface of the globe is given by the Bureau des Longitudes, Annuatre 19265 (p. 
394), as 511,800,000 square kilometers (197,605,980 square miles) of which 374,200,000 are 
water and 137,600,000 land. The area accounted for as a total of surveys by the Statistical 
Year-Book is 132,360,000 square kilometers. The square kilometer is .3861 square miles. 

3 The average expectation of life at birth of American males is 55.33 years and of females 
57.52 years, based on the 1920 census (World Almanac, 1933, 364). For most other countries 
the figures are much lower. 

‘The total recorded world population of approximately 2,000,000,000 increases nearly 
20,000,000 annually; cf. Statistical Year-Book in successive issues. 

' Estimated world population was 906,000,000 in 1800 and 1,608,000,000 in 1900 (Carr- 
Saunders, Alexander M., World Population, 42). 
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vest him with personality. The totality of these individual impulses makes 
up the pattern of any society at any given moment. 

These are fixtures of history, which is the story of mankind. From the 
time when man first appeared on the planet, the individual human has been 
meeting nature and his fellows, and has adjusted them to his liking or been 
adjusted by them. From those contacts the individual has devised methods 
and mechanisms for the realization of his necessities, welfare and conveni- 
ence. Brought into existence with some difficulty against the passive resist- 
ance of human inertia, these methods and mechanisms are cherished by him 
somewhat in proportion to the effort of setting them up; he buttresses their 
establishment and maintenance with more or less elaborate and pertinent 
abstractions of moral, social, economic and legal philosophy. Successive 
generations have left in thought or institutions the residuum of their experi- 
ence as going concepts or methods which impart form to institutions and 
contribute to the individual’s ability to live as comfortably as may be. Each 
generation, however, faces new problems or new combinations and adjusts its 
ideas and societal structures to meet them. To some observers this is im- 
provement, to others tinkering, and to others tampering. In any case, in- 
vention of new ways to do old or new things is a constant factor of human 
existence. At any given moment, past experience provides current life with 
a large proportion of its character.® Collectively, these bred-in-the-bone 
habits give that continuity to the life of successive generations from which a 
large part of human institutions is derived. Upon them as a foundation men 
constantly strive to establish a satisfactory legal order. 


PROGRESSIVE WIDENING OF THE LEGAL ORDER 


The relations between communities and their members, says a learned 
jurist,” “vary greatly in the course of history and have to be estimated by 
different standards. The only two universal and permanently fixed points 
in this respect are the individual as a given real being and society as a neces- 
sary real relation. The problem which every age has to solve is to find the 
appropriate combination between the two.” The problem of humanity is to 
build order from those points of departure. 

A system of legal order is designed first to keep the peace, next to preserve 


* Cf. Walter Bagehot’s explanation of the ‘‘connective tissues of civilization,” Physics and 
Politics, 8-11. 

“Le véritable patriotisme n’est pas l'amour du sol, c’est amour du passé, c’est le respect 
pour les générations qui nous ont précédés.”” Fustel de Coulanges, Questions historiques (Paris, 
1893), 6; quoted in F. J. Teggart, Prolegomena to History (Berkeley, 1916), 209, and 
Vladimir G. Simkhovitch, “Approaches to History” (Political Science Quarterly, XLV, 


488). 
7 Sir Paul Vinogradoff, “Historical Types of International Law,’ Biblioteca Visseriana, 


I, 68-9. This is now the generally accepted postulate of jurisprudence; cf. Korkunov, N. 
M., General Theory of Law, ‘‘ All human interests turn upon two main centers, the individual 


and society” (2d ed., 45). 
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the status quo by keeping each in his appointed groove and so to prevent 
friction,’ then to establish justice.® 

The political summary of the complex order which molds society is in 
custom ?° and law, which express the methods by which individuals seek to 
regulate their relations in accordance with the standards of their time.4? In 
distinction from law viewed either as the aggregate of enacted laws or as legal 
precepts or as a judicial process, this legal order is “the régime of ordering 
human activities and relations through systematic application of the force of 
politically organized society, or through social pressure in such a society 
backed by such force.” !2 As part of the process of social control, the legal 
order embraces judicial, administrative, legislative and juristic action, “so 
far as they are directed to the adjustment of relations, the compromise of 
overlapping claims, the securing of interests by fixing the lines within which 
each may be asserted securely, the discovery of devices whereby more claims 
or demands may be satisfied with a sacrifice of fewer.” 1% 


8 Pound, Roscoe, “The End of Law as Developed in Juristic Thought,” 27 Harvard Law 
Review, 606, 609. 

® Justice, according to the Roman jurists, comprises three precepts: to live honorably, not 
to injure another, to give every one his own (Institutes, I, 1, 3); Pound, loc. cit., 608-9; 
Savigny, System des heutigen rémischen Rechts, I, 407-10. ‘‘That is unjust,” says Grotius, 
“which is in conflict with the nature of society of beings endowed with reason” (De Jure 
Belli ac Pacis, I, 1, iii, 1, Classics of International Law ed., 34). 

If justice is conceived as that condition of human relations which the parties cannot find 
adequate reason for altering and society does not deem feasible to change, the abstract and 
idealistic implications of the word may be more readily isolated from its concrete meaning. 

10 “What habit is to the individual, custom is to the community” (Bryce, James, Studies 
in History and Jurisprudence, 500). 

“The first thing is the erection of what we may call a custommaking power, that is, of an 
authority which can enforce a fixed rule of life, which, by means of that fixed rule, can in 
some degree create a calculable future, which can make it rational to postpone present 
violent but momentary pleasure for future continual pleasure, because it insures . . . that 

. enjoyment of the contingent expected recompense will be received” (Bagehot, Walter, 
op. cit., 137). 

“The ultimate object of positive law is . . . liberty. But being realizable only by 
means of order, order is the proximate object of positive law” (Lorimer, James, Institutes of 
Law, 2d ed., 523); cf. Kant, Philosophy of Law, xxxv, Hastie, tr.; Stammler, The Theory of 
Justice, 148, Husik, tr. 

“Freedom is essentially the power of choice, exercised by the will in deciding for itself 
between two or more solutions to which it is not necessarily obligated” (Delos, Joseph, La 
Société internationale et les principes du droit public, 286). 

12 Pound, Roscoe, “‘What Constitutes a Good Legal Education,” American Law School 
Review, 7, 891. 

The legal order is, says Pound elsewhere, ‘‘a process of ordering, in part by the adminis- 
tration of justice, in part by administrative agencies, in part by furnishing men with guides 
in the form of legal precepts, whereby conflicts are avoided or minimized and individuals are 
kept from collision by pointing out the paths which each is to pursue” (Interpretations of 
Legal History, 156). 

13 Pound, op. cit., 21; “The End of Law as Developed in Legal Rules and Doctrines,” 27 
Harvard Law Review, 226. 
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Not only for the individual but for the whole body of persons in the world, 
the goal of humanity has ever been to live an expanding life in quietude. In 
seeking that end humanity has responded to what seems to be a natural 
gregarious instinct 1 by setting up political institutions which it hoped would 
realize that desire. Each time stability has been thus apparently attained, 
the creation itself has proved to be a thing different from, and more than the 
sum of, its constituent parts. Sometimes there has been a mechanical adjust- 
ment of the separate parts to each other, at others a more radical working 
together of constituent elements or units. Internally, the fresh political 
creation is an added tool for satisfying the wants of the individuals who con- 
stitute its atoms; externally, it is an improved engine for making the collec- 
tive desires of those individuals prevail. The increased wants, made evident 
or possible by the successful operation of the creation, can in considerable 
measure be satisfied only outside the perimeter of the circle in which it has 
established relative stability.5 Internally, the parts of the enlarged crea- 
tion become articulated by the processes of society; externally, the creation 
itself first recognizes neither metes nor bounds. The area reduced to order, 
however, has steadily tended to spread itself into the area beyond its bound- 
aries, where lack of order was a hazard to life, liberty and the pursuit of 
happiness.?® 

The development of government, which has provided such legal order as 
the world enjoys at each level of its organization, has therefore resulted from 
(1) the establishment of forms of order within the community; (2) the estab- 
lishment of forms of order between community units. 

The order which the various segments of organized society possess must be 
based upon this double foundation of order within and without. Its projec- 
tion over a wider area tends to bring uniformity of practice and to lessen the 
importance of maintaining a rigid fagade around the community for the pro- 
tection of the interests of the individual inside; it does not eliminate competi- 
tive conflict, but progressively transforms it from the grosser into more 
refined and complicated types.!* 


MOTIVATION OF LEGAL ORDER 


The pattern of human society with respect to the establishment of legal 
order exhibits three functional experiences: 


14 Aristotle’s maxim that man is a political animal seems to be axiomatic. 

146 “The course of history is nothing but the story of man’s struggle from generation to 
generation to find the more inclusive order” (James, William, The Will to Believe, 200). 

16 The pursuit of happiness, in whatever form the individual conceives it, is the prime 
human motive force. At different times it has different objectives; but, whatever the indi- 
vidual’s taste may be, happiness as he sees it is the thing he most surely aims to secure. 
The struggle to attain it is aided by institutions of government. 

17 The medieval knight contested in the lists in armor; the modern industrial knight 
competes for contracts. 
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1. Codperation to secure for the individual larger satisfactions than were 
obtainable by conflict or by isolated effort only; 

2. The adjustment and codrdination of the interests '* of individuals so that 
each can be assured of his freedom to pursue his own desires so far as they do 
not infringe the freedom of others to do likewise. An application in govern- 
mental systems of the golden rule, “whatsoever ye would that men should do 
unto you, even so do ye also unto them.” !® A régime effecting this adjustment 
and codrdination of interests makes possible a widening range of codperative 
action in the community which maintains it. 

3. Codperation for common ends and the effective adjustment of interests, 
which would otherwise be in conflict, make possible the increase of activity in 
the society. Time is thereby gained for the satisfaction of other needs than 
the prime necessities; civilization waxes. The beneficiaries tend to expand 
their system beyond their own community,?° by force, example, persuasion or 
centripetal attraction. 


18 An interest is a demand or desire which human beings either individually or in groups 
seek to satisfy, of which, therefore, the ordering of human relations in civilized society must 
take account” (Pound, Roscoe, Outlines of Lectures on Jurisprudence, 4th ed., 1928, 60). 
Law classifies interests and determines which shall be recognized and secured by the ma- 
chinery of the organized community; it does not create them. The origin of interests is 
now traced back to human attitudes by the sociologists, who view the concentration and 
integration of attitudes as the manifestation of interests (Bernard, L. L. and Jessie, Sociology 
and International Relations, 74). 

“By the interests of a man is meant the things he may desire. . . . The object may be 
the ownership or possession of a corporeal thing, as a book; it may be an act, as eating a 
dinner; it may be a relation, as marriage; and the desire may be a foolish or hurtful one”’ 
(Gray, John Chipman, The Nature and Sources of the Law, 18-19). 

The idea of interests as the source of law was effectively introduced into jurisprudence by 
Rudolf von Ihering in Der Zweck im Recht (1877) tr. by Isaac Husik, Law as a Means to an 
End (New York, Macmillan, 1924); his principal discussion of it is in Chaps. III and IV, 
Husik ed., 25-46. Giorgio del Vecchio (The Formal Bases of Law, New York, 1921, p. 
217) in analyzing T[hering’s thesis concludes that “right is the social condition of interest, or 
the possibility of actualizing it in relation to others.” 

The general method of giving the greatest possible satisfaction to the wishes of the various 
parties consistent with the realization of the social purposes of mankind is “‘to recognize all 
the conflicting interests concerned, to estimate their respective force, to weigh them, as it 
were, in the scales of justice so as to give the preponderance to the most important of them 
tested by some social standard, and finally to bring about that equilibrium between them 
which is so greatly to be desired” (Gény, Frangois, in Science of Legal Method, 35-36, 39, 
Modern Legal Philosophy Series). 

19 Matt., VII, 12. Confucius puts it better: “Is not reciprocity such a word? What you 
do not want done to yourself, do not do to others” (Analects, XV, cap. XXIII; Myers, 
Philip V., History as Past Ethics, 67). 

20 Brooks Adams has expressed an interesting formula that centralization is proportionate 
to the velocity of the social movement of a community, which he suggests is further pro- 
portionate to its energy and mass. As the simpler motivating forces, he identifies fear and 
greed (Law of Civilization and Decay, vii). ‘‘As consolidation advances, fear yields to 
greed, and the economic organism tends to supersede the emotional and martial.” 
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THE CIRCLES OF HUMAN SOCIETY 


These three motivating forces lie behind the political organizations which 
mankind has created in a series of concentric circles. As these organizations 
have developed, each has come into contact with its like, conflicted, then co- 
operated and finally in collaboration set up means of balancing their mutual 
interests. The continuity of the motivation is obscured by the lapse of time 
and by the fact that each organized circle of society is built to perform dis- 
tinct functions for the satisfaction of the desires of the individual humans who 
maintain, manage and benefit by them all. 

The family as a natural biological unit is the first circle of life in which the 
ego of the individual comes into contact with and undergoes adjustment to the 
personality of other human individuals only. The relation of family to family 
involves a different sort of contact and adjustment, the effect of which imparts 
character to society. Primitive civilizations at one stage of development 
take the family as the unit, the problems of such society being those of the 
patriarchal households.*!_ Patriarchal familial society took on a political 
form by developing leadership independently of blood ascendency.?” At one 
stage the chief or king was priest, judge and captain of the host,” fulfilling 
functions obviously designed to secure codrdination and to keep interests in 
balance. The greatest incentives to settling the larger units of village, town 
or city were defense against others, and the security of property by the ad- 
ministration of community laws.2 These functions, while essential to the 
individual, were founded on community policy as much as on the circumstance, 
or the assumption, of duties arising from blood relationship. The community 
—village, town or city—insulated a régime of legal order from an external 


21 The Biblical account of Noah’s descendants records: ‘These are the families of the sons 
of Noah, after their generations, in their nations’ (Gen. X, 32); evidently each “family” was 
regarded by the historian as a “nation.” The patriarchal family might, however, be quite 
numerous, it being recorded that Abram led out 318 “trained servants born in his house” 
(tbid., XIV, 14) in a war of four “kings” against five. The family that kept to itself was 
regarded as backward; the Odyssey (IX, 112-15) speaking of the Cyclopes says: 

“They have neither assemblies for consultation nor themistes [decrees of the gods], . . . 
but every one exercises jurisdiction over his wives and children, and they pay no regard to 
one another.” 

22 The Roman gens, the Indian village community, the Chinese hsien, the Russian mir, 
etc., were all based on fictions extending the family to a group of co-proprietors. Cf. Maine, 
Ancient Law (1871), Chap. VIII, 254-65 (Everyman’s ed., 155); but see “Sir Henry Maine 
To-Day” by William A. Robson, 166-71, in Modern Theories of Law (London, Oxford 
University Press, 1933). 

23 Maine, Sir Henry S., Early History of Institutions, 35, Chap. II (London, 1875). 

*4 Israel built walled cities and established “cities of refuge’ from the avenger of blood 
violence (Numbers, XX XV, 3-4, 11-12). The walled city ceased to exist only within a 
century. 

By medieval town charters, the free men were subject to arrest only by due process of 
law. The citizens were significantly called “men of the peace,” that is, those benefiting by 
the orderly régime. Cf. charter of Laon of 1109, Vilevault et Bréquigny, Ordonnances des 
rois de France de la troisteme race, XI, 185-7 (Paris, 1769). 
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disorder. It remains in its modern form as a distinctly organized circle of 
society. 

These small enclaves of legal order were expanded by every conceivable 
process. The continual increase of complexity in human affairs with its 
additions to the needs and desires of the individual—the ability of rulers; the 
improvement of commercial and cultural relations; the immense effect of all 
communicative mechanisms from the sailing ship and the Roman roads down 
to the latest device of offset printing or radio; the influence of religion; the 
ideology of political and other philosophies—all these and many more causes 
have contributed to the development of the ancient town into the modern state 
as an enlarged unit of legal order. The forms of political organization have 
been numerous and the systems of operating them many, but the appearance 
of each can be accounted for by the three motivating forces of codperation, 
codrdination and an ensuing expansion of the legal order. 


THE MODERN STATE AND ITS RELATIONS 


The motivating forces described played their part in the development of 
the modern state, which is the largest of the concentric circles of society that 
individuals maintain in a fully elaborated form for the realization of their 
welfare. Asa human institution, though its functions differ from those of its 
subordinate parts, it responds in its orbit to the same forces, and the result 
gives character to the international relations which states maintain among 
themselves. That they are developing a legal order inter se is sufficiently 
indicated by the existence of international law. The same forces which have 
motivated all lesser political organization preside over the development of 
international relations, justifying them and giving them the reality they 
possess. 

International relations did not begin with the modern state. Intertribal 
relations, when tribes were normally the largest organization of society, were 
as much international in significance as the actions of foreign offices today; a 
meeting of six tribes was in its time as much a burgeoning of an expanding 
society as a conference of sixty states today. International relations have 
throughout history been absorbed into the municipal and other internal 
systems of political institutions. Since international relations have been the 
group of activities external to the largest political entities, they have inevi- 
tably seemed doomed to an arrested development; but it must be borne in mind 
that the cantons of Switzerland, the duchies of France, etc., developed 
their intranational systems through what began as international contacts.5 
The static appearance of international relations through the ages has been due 
to this steady escape of their effects into the organized areas of society, which 
were thereby developed. Historical international relations therefore have 
been overwhelmingly an exercise of one or more state organisms against others. 


2 A transitional stage is illustrated by recalling the ‘‘ United States in Congress assembled ”’ 
of the Confederation which became the “United States of America” of the Constitution. 
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As soon as codperation, adjustment or codrdination became effective, cen- 
tripetal political tendencies came into play and new state structures have 
resulted. The modern state, however, is itself relatively so stable and actually 
so highly organized for the management of interests so complex that in the 
last generation it has had to seek its own welfare by the conscious development 
of mechanisms of international relations which may react upon the national 
structures but can scarcely be completely absorbed by them. International 
relations are now a definite addition to what has been referred to as the con- 
centric circles of society. 

States coming into external contact rapidly developed forms of codperation, 
of working together for the common end of their own aggrandizement. Alli- 
ances were usually for objects which other states did not share or approve; but 
all states made them as their policies dictated. By the treaty of Utrecht in 
1713 there was recognized the balance of power,?* which thereafter was a 
fetish of international relations. The modern state developed the foreign 
office which, during its formative period, was solely an adjunct of military 
policy. The foreign office saw in the balance of power (which primarily aimed 
to neutralize military strengths) a useful safeguard for the peaceful (and 
therefore more convenient and less hazardous) securing of the state’s external 
desires. As the foreign relations of states widened in scope and came to 
embrace more complicated fields of activity, stability, to which the balance 
of power perhaps contributed, became more desirable. 

Between 1820 and 1850 ocean distances shrank by half, owing to the advent 
of steam navigation,?” and land distances decreased proportionately as a 
result of railroads. The process of geographical shrinkage has been almost 
continuous ever since. The effect of this speeding up of communication was 
to expand the standard of living, to widen and deepen contacts of peoples and 
to add to the problems which fell within the field of foreign relations. While 
many of these developments were obviously not of a nature which could be 
handled by force, the policy of the balance of power was extended along with 
the widening and enlargement of the state’s interests, and military establish- 
ments kept step with their development. 

The advance in communication was directly responsible for the beginning 
of a new type of foreign relations, which had hitherto been conducted on a 
bilateral basis. Only peace treaties had previously brought the diplomats of 
more than two countries together. The fact that cholera was infectious for 


* Art. II of the treaty of peace and friendship between Great Britain and Spain of July 
13,1713. “A just balance of power” (potentie equilibrium) was declared to be the best and 
specially solid basis of mutual friendship and lasting concord. The principle was enunciated 
in a stipulation for the separation of the French and Spanish crowns. 

2? The first westward voyage of Columbus occupied 69 days. The Jay treaty was dis- 
patched from London Dec. 17, 1794, by a vessel which reached Norfolk Feb. 27, 1795, or in 
72 days. The Savannah in 1819 went from Savannah to Liverpool in 26 days and in 1838 
the Great Western crossed from Bristol to New Yorkin 15 days. The present record is under 
five days. 
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30 days after exposure created a danger to Europe when steam navigation 
reduced the trip from Bombay to London from 40 to 20 days. All European 
countries were concerned after 1829 in such a problem, which called into being 
the series of diplomatic-technical international sanitary conferences. The 
multilateral conference has been an established method of conducting the 
business of foreign relations of a general character since 1851. Literally 
hundreds of such problems have arisen from that time to the present. In the 
development of an international legal order the appearance of the conference 
indicated that the family of nations was beginning to codperate for common 
ends. 

The balance of power was based upon the idea of sovereignty underlying 
the war system, which invested the state with the faculty of always being the 
final judge of its own affairs, external as well as internal. Such a balance, 
either sought or attained, was set up among states which had the power, that 
is, the great states. In the 19th century it was the “Great Powers” which 
were credited with the final say in world affairs. They were, however, only 
eight or ten out of a total of 50 or 60 states in the world, each of which was 
credited with an equality of rights.28 The one thing the legal order of the 19th 
century required was that no sovereign state could normally be bound to do 
anything to which it did not itself consent.2 There never was any practical 
scheme short of war for enforcing the will of others upon a state in matters 
which concerned it. All plans to such an end, like the Balkan intrigues from 
1878 to 1913, disturbed the balance of power and set up reactions which in- 
variably resulted in those most intimately interested making any settlement 
which was reached.*® On the scores both of the theory of sovereign equality 
and of practical politics, it became well established that the states concerned 
had better be brought together for the confrontation of their mutual or 
divergent interests when decisions were to be taken or the settlement of ques- 
tions sought. In fact, the unilateral assertion of an interest in a situation was 
the most common reason for a state being included in any negotiation to which 
it was not an inevitable party. This was a particularly attractive technic in 
the case of questions which were not closely bound up with “high policy.” It 
worked as a system of “power politics” for action and for the expansion of 
interests, but when the problems became the management of vested interests 
—as they did by 1900—two difficulties appeared. 

First, international relations needed more agreement for the regulation of 
a growing variety of problems which no concert of “Powers” could confine to 


8 See particularly Dickinson, Edwin D., The Equality of States in International Law 
(Cambridge, Harvard University Press, 1920). 

29 Pressures to bend the will of a state to the wishes of others or another were, of course, 
part of the mechanism of diplomacy, if not of international law. 

3° The eventual arrangement of the annexation of Bosnia-Herzegovina in 1908, despite 
the intervention of the “Great Powers,” between Austria-Hungary and Turkey, is a case in 
point (see protocol of Feb. 26, 1909, 102 British and Foreign State Papers, 190). 
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themselves. Second, the politico-military character of international relations 
became less exclusive as other factors—communicative freedom, economic and 
industrial development, social progress—became objectives of the state. 

A system of multilateral relations grew up alongside that of bilateral rela- 
tions, which had come to be guided in part by the group of the “Powers.” 
While all states professed to be guided by the “rules of international law,” 
they could and did interpret its standards as they pleased in their bilateral 
agreements. But in multilateral relations it was necessary to proceed from a 
standard acceptable to all concerned. Each state was entitled by the rules to 
an equal voice, an equal vote; exclusion was effected by such fortuitous cir- 
cumstances as confining an invitation to the states with diplomatic missions 
of a certain grade accredited to the initiating government,*! and of making 
adhesion to a convention subject to consent by the signatories.” 

By 1907 subterfuges were badly needed to reconcile the actual inequality 
of states with their legal equality. Two instances may be recalled. In 1906 
the British Empire, by reason of the advanced autonomy of the Dominions, 
required their admission to the wireless telegraphic régime, which was accom- 
plished by reciprocally granting France, Germany, United States and Russia 
also five votes for specific possessions.** The failure to find such a scheme 
for allocating judges in the proposed court of arbitral justice in 1907 provoked 
a whole library on the problem of world organization. A critical examination 
of the equality of states and the character of their external sovereignty was a 
feature of those studies. Such thoughtful activity clearly indicated that the 
world was straining to find some mechanism which would allow multilateral 
relations to produce results for diverse common ends. A political hegemony 
of “Great Powers” attempting to keep a balance among their physical selves 
was patently inadequate and inappropriate to handle a crowding series of 
problems which concerned all or nearly all states. 


REPRESENTATION BY DEGREE OF INTEREST 


The World War drew into its vortex nearly 40 nations and left none of the 
20 or so neutrals unconcerned and unaffected. The settlement of peace would 
indubitably touch every person in the world and every government, there- 
fore, had an interest in it. But the victors had exercised the power which 
resulted in victory and were in no mood to give any advantage away. The 
majority of the belligerents had done little toward achieving the result, which 
was due to the “Great Powers.” The polity of the war made respect for 
“legality” exigent at the Peace Conference; it had to deal with several states 
in process of formation, and obviously could not disregard the interest of 


1 Such was the practice for the Hague Conference of 1899. 

32? This was the Hague form. 

3 Art. 12 of the 1906 and 1912 conventions, Malloy, William M., Treaties, Conventions 
. . . between the United States of America and Other Powers, III, 2892, 3051. In 1912, 
Italy, Japan, The Netherlands and Portugal were granted colonial votes also. 
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neutrals. The vanquished, according to the theory of the war system, were 
at the mercy of the victors; but the pre-armistice undertakings which modi- 
fied that unilateral standard had been given in the 14 points of President 
Wilson and in their supplements.* The problem was to establish in the 
conference a system of consultation which would give all claims a hearing; 
at least the claims of all except the vanquished.*® 

The Preliminary Peace Conference was faced with the problem of having 
all these groups satisfactorily represented. The French Government pro- 
posed a draft which was modified into the following provisions in the rules of 
procedure of January 18, 1919: *¢ 


The Conference summoned with a view to lay down the conditions of 
peace, in the first place by peace preliminaries and later by a definitive 
treaty of peace, shall include the representatives of the Allied or Asso- 
ciated belligerent powers. 

The belligerent powers with general interests [5 states] shall attend 
all sessions and commissions. 

The belligerent powers with special interests [20 states] shall attend 
sessions at which questions concerning them are discussed. 

Powers having broken off diplomatic relations with the enemy powers 
[4 states] shall attend sessions at which questions interesting them will 
be discussed. 

Neutral powers and states in process of formation shall, on being 
summoned by the powers with general interests, be heard, either orally 
or in writing, at sessions devoted especially to the examination of ques- 
tions in which they are directly concerned, and only in so far as those 
questions are concerned. 


EQUALITY BASED ON GRADATION OF INTEREST 


Up to that time every conference bringing together the delegates of many 
states had been tacitly based on the classical equality of states. In 1919 the 
participation was graduated to the degree of interest which each state had in 
the business. The great states, which accomplished the defeat of the enemies, 
decided their interest in the settlement was general, and warranted their 
ubiquity in the proceedings. Belligerents with “special interests” were to 
discuss them as a matter of right; states which had severed diplomatic rela- 
tions with the enemy were eligible to discuss questions interesting them. The 
states with general interests were to admit neutrals and nascent states for 
hearings on what concerned them. The vanquished were outside this Pre- 


* For these pronouncements of Jan. 8, Feb. 11, July 4 and Sept. 27, 1918, see Foreign 
Relations of the United States, 1918, Supp. 1, Vol. I, 15-16, 112, 270, 319. 

% The device of a Preliminary Peace Conference in which the victors formulated condi- 
tions of peace, followed by a discussion of terms with each enemy belligerent, was resorted 
to. Most of the conditions proposed were accepted without much question by the several 
vanquished states. The matters which were objected to, and therefore which represented 
no meeting of minds or reconciliation of interests, are those which later made trouble. 

* This JouRNAL, Supp., Vol. 13 (1919), 109; Miller, David Hunter, My Diary at the 
Conference of Paris, II, 410; French text at 355. 
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liminary Peace Conference altogether. For the purpose of making peace 
treaties five types of states were thus defined. 

These gradations were invented for the purpose of trying to make a military 
victory victorious; but they were not transitory in their effect. For the same 
conference decided upon a number of permanent institutions for the promo- 
tion of peace and the conduct of international business; and to them this new 
approach to the function of representation was almost automatically trans- 
mitted. 

In a certain sense the participation of states in affairs according to the 
degree of their interest was well enough known and extensively practiced. 
It was, however, confined largely to bilateral relations, where relative mili- 
tary strength played a preponderant part in determining results; or there was 
a limited concert of “Powers” to assert an interest, sometimes in favor of a 
legal order and sometimes simply to obstruct or neutralize the advantages 
which some state had secured or was about to secure. Such practices were in- 
consistent with the equality of states, and when an international conference 
for the widening of common objectives or the enunciation of law was held, 
insistence on that equality became the foundation stone and fulcrum of 
resistance to any de jure hegemony of the “Great Powers.” The legal con- 
cept of equality as understood was flatly incompatible with the de facto 
inequality of states. Association of states in schemes to develop common 
purposes was hampered, the most notable instance being the failure to organ- 
ize the two international courts at the 1907 Hague Conference. Legal equal- 
ity was a subjective conception which the actual world could not get along 
with and which, so far as there was a legal order, it could not well get along 
without. 

The rules of procedure of the Preliminary Peace Conference turned that 
corner. As Messrs. Miller and Scott, the legal advisers to the United States 
delegates, observed, the grouping of the rules was: 37 


a decided improvement in form, inasmuch as the classification of the 
States into big and little, so annoying to most of the States, for only five 
at present can claim to be great Powers, has been discarded and, in lieu 
thereof, they were grouped according to a general principle accomplish- 
ing the same purpose, but in language and in terms consistent with the 
equality of States. 


APPLICATION TO PERMANENT BODIES 


The transference of those rules to the decisions of the conference which 
established permanent and general institutions gave them importance. The 


37 Miller, op. cit., III, 247. The comment was made while the categories of states were 
still being revised. The complexity of that task may be appreciated by recalling the 
diversity of the claimants to participate. In addition to the five “Great Powers,” there 
were 17 other belligerents; six states which had severed diplomatic relations with the 
enemy; two in process of formation; two invaded states; the British Dominions and India; 
12 neutrals concerned with any permanent peace machinery; and the five enemy Powers. 
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commissions of the conference were organized under them and the ‘Powers 
with special interests” decided (by absolute majority) upon which five states 
should represent their group in those bodies.** In the case of the League of 
Nations Commission this group later secured four more seats, and the neutrals 
presented suggestions in hearings lasting two days. 

Adoption of the rules of procedure by the conference on January 18, 1919, 
had an immediate effect on the plans for the League of Nations. The prior 
drafts were shadowy in dealing with the composition of what became the 
Council; *® beginning with one of January 20, all of them introduced the idea 
of a state being represented at a decision affecting its interests.4° In the 
Hurst-Miller draft, which was the basis of the League of Nations Commis- 
sion’s work, the idea was very precisely expressed.*! Representatives of 
members of the League “directly affected by matters” within its sphere of 
action were to meet as a Council; the United States, Great Britain, France, 
Italy and Japan were those “deemed to be directly affected by all matters” ; 
invitations were to be sent “to any power whose interests are directly 
affected,” and no decision was to bind a state not invited to be represented. 

The idea of the representation of states in proportion to their interest in the 
matter under debate was, therefore, implicit in the drafting of the Covenant. 
The claim of “adequate representation” in the Council for the smaller states 
was accepted on February 5.42 The membership in the Council of any mem- 
bers for the discussion of matters directly affecting their interests was decided 
March 22, and on April 10 it was decided that their votes should count. 
The final drafting of the Covenant was compliant with the wise rule of stat- 
ing what is to be done without making the reasons a part of the constitution. 
What has just been set forth underlies the relevant provisions of the Covenant, 
which are in Article 4: 


1. The Council shall consist of representatives of the Principal Allied 
and Associated Powers [British Empire, France, Italy, Japan and the 
United States], together with Representatives of four [now eleven] 
other Members of the League. . . . 

5. Any Member of the League not represented on the Council shall 
be invited to send a Representative to sit as a member at any meeting 
of the Council during the consideration of matters specially affecting the 
interests of that Member of the League. 

6. At meetings of the Council, each Member of the League repre- 
sented on the Council shall have one vote, and may have not more than 
one Representative. 


38 Treaty of Peace with Germany, Hearings, 300-5 (Sen. Doc. 106, 66th Cong., Ist Sess.). 

*® The Phillimore, House, three Wilson, Smuts, Cecil, French and Italian plans, Miller, 
Drafting of the Covenant, II, 3, 7, 12, 45, 61, 67, 98, 245-6, 248. The Smuts and Wilson 
drafts had a provision for the rotational representation of smaller states. In the Italian 
plan the bodies were to “‘deal with matters of common interest.” 

‘° Miller, op. cit., II, 108 (British 7); 120 (Percy, Art. IV); 132 (Cecil-Miller, Art. II); 142 
(Hurst, Art. IIT). 41 Tbid., 232 (Art. 3). 

42 Tbid., 259-60, 301, 308; cf. I, 137, 140, 146-8, 150-1, 159-63. 43 Thid., 338, 364. 
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The practice of the League of Nations has been thoroughly impregnated 
by these provisions since 1920. The polity they enunciate has never been 
questioned, and continuous application by the Council has extended the prin- 
ciple to all phases of its own work and to the composition of the numerous 
League committees which it appoints. Representation with relation to a 
state’s interests occurs in the League of Nations as follows: 


1. General equal representation in the Assembly which consists of 
“representatives of the Members of the League,” with a unitary vote 
(Art. 3, pars. 1, 4); participation at the free election of each state; for 
the debate and determination, chiefly, of collective policy ; 

2. Specific, selective representation in the Council in three categories: 

a. States having permanent representation as a consequence of their 
general interests (Art. 4, par. 1); 

b. States elected for definite periods to represent themselves and, 
by delegation, the group of states having limited or special interests in 
“the sphere of action of the League,” without reference to their own 
specific concern in the subject matter (Art. 4, par. 1); 

Elasticity is insured by provision for change of the member states 
entitled to either permanent or non-permanent representation by the 
joint action of the Assembly and the Council (Art. 4, par. 2) ; “4 

c. States sending ad hoc temporary members “during the considera- 
tion of matters specially affecting the interests” of that member state 
(Art. 4, par. 5); * by extension, ad hoc representation occurs in the 
Council in the case of non-member states; *° 
3. The generalization of the basic idea to all activities undertaken 

within the framework of the Covenant by permanent, temporary or 
expert committees, consultations and conferences #7 held under League 
auspices. 


SOCIAL AND JUDICIAL ORGANS 


The International Labor Organization even more positively provides a 
system for balancing the social interests of its province. In that field it has 


‘«The members non-permanently represented were increased from four to six in 1922, 
from six to nine in 1926, from nine to ten in 1933, and from ten to eleven in 1936. Since 
1926 the Assembly has created a semi-permanent group by making a state consecutively 
reéligible to candidacy for non-permanent representation. 

Germany was given permanent representation on its admission in 1926, and the Soviet 
Union in 1934. Brazil and Spain were refused such membership. 

‘6 The rule was challenged unsuccessfully by Italy in pursuit of its policy to annex Ethiopia. 
On Sept. 5, 6, and 26, 1935, the Italian representative made the gesture of absenting himself 
while the Ethiopian representative was sitting (League of Nations Official Journal, 1935, 
1140, 1144, 1201), but sat with him during the crucial decisions of Oct. 5 and 7 (idem, 1290, 
1214, 1217). 

“ In addition to specific instances exemplifying this part of the rule, it may be said to be 
constitutional for disputes under Art. 17. 

‘In the Conference for the Reduction and Limitation of Armaments, for example, the 
rule in the General Commission (the committee of the whole) was that delegations “would 
be invited to attend meetings of the Bureau (the steering committee) especially when ques- 
tions in which they were particularly interested were being discussed” (Records of the Con- 
ference, Series B, III, 693 [1936.IX.1)). 
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been clear that the adjustment of labor difficulties involves not only the em- 
ployer and worker but the consumer and the public generally. The draft 
from which the constitution of the Organization was developed provided that 
each state should be represented by three groups with a total of four votes. 
In the end the four representatives were given personal votes, which are cast 
individually. Each government may have two representatives in each dele- 
gation to the Conference, the employers one and the workers one. The same 
proportion of representation and a similar freedom of voting is provided in the 
Governing Body of the International Labor Office.*® Committees of both 
bodies are composed on the same basis.*® Thus in its representative organs, 
the essential interests involved are given a proportionate voice, which is em- 
phasized by majority decisions. 

In matters coming before the Permanent Court of International Justice, 
whether for judgment or advisory opinion, due care is taken to insure the 
hearing of every relevant interest, whether for the information of the Court 
itself or for the satisfaction of the states or organizations concerned with the 
question. The method of electing judges is adapted to secure candidates 
recommended by a wide canvass of suitable nominators.°° The Assembly 
and Council of the League elect the judges, for whom nationality is not a 
stipulated qualification; in addition to professional qualifications, “the whole 
body also should represent the main forms of civilization and the principal 
legal systems of the world,” 5! the obvious form of interest to be emphasized. 

In cases before the Court, judges of the nationality of the parties retain 
their right to sit and a party not having a judge of its nationality on the bench 
may choose such a judge." 

The Court is open to states which accept its jurisdiction, and any state con- 
sidering “that it has an interest of a legal nature which may be affected” by 
a decision, may ask to intervene as a third party.** Further, every state 
which is a party to a convention brought into question in a case must be 
notified and has a right to intervene, subject to the construction given by the 
judgment being binding upon it.54 Requests for advisory opinions are notified 
to all states entitled to appear before the Court, and especially to any such 


48 The Governing Body consists of 32 members, and of the 16 who represent governments 
8 specifically sit for the “states of chief industrial importance.” The 8 other government 
and the 8 employer and 8 worker members are chosen by the delegates of their respective 
groups in the sessions of the International Labor Conference. 

49 This system has developed elastic features to reflect the relative importance of the 
interests involved. 

50 Statute, Arts. 4-7. 51 Statute, Art. 9. 

52 This practice has been criticized and defended; cf. Hudson, Manley O., The Permanent 
Court of International Justice, sec. 151, and pp. 336-7. A judge ad hoc is added for advisory 
opinions only if the question relates to an existing dispute. 

8% Statute, Art. 62. (Series A, No. 1, p. 12.) 

4 Statute, Art. 62; Rules of Court, Arts. 58-60. See also Lord Finlay’s explanation (Series 
D, No. 2, 86, 89) that intervention may be due to “material interests,” “actual rights,” or 
“in view of the legal developments which might arise” from the decisions. 
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state or any international organization considered “as likely to be able to 
furnish information on the question” ©° by means of statements. 

The five judges constituting the special labor chamber are to have with 
them on all occasions four technical assessors “chosen with a view to insuring 
a just representation of the competing interests.” °* Similar assessors are to 
sit with the special chamber for transit and communications cases “when de- 
sired by the parties or decided by the Court.” 5" In considering advisory 
opinions, written or oral statements are received from any state or interna- 
tional organization “considered by the Court as likely to be able to furnish 
information on the question.” 58 


SIGNIFICANCE OF THE PRINCIPLE 


Thus, in the international administrative, political, legislative, social and 
legal machinery created since the World War, the principle that the parties 
interested in the question at issue participate in its deliberation and decision 
is definitely established. The methods of accomplishing the purpose vary, 
but are appropriate to each field of activity affected. It is submitted that the 
implementation of that principle in the multilateral machinery created by 
the states made the mechanisms practical and enables them to function and to 
produce their results.5® 

At each stage of social development, the central problem has been to devise 
practical methods for the codperation of human beings to attain their common 
ends. The legal order which society has created depends upon the ability to 
provide for “the adjustment of relations, the compromise of overlapping 
claims, the securing of interests, the discovery of devices by which more claims 
or demands may be satisfied with a sacrifice of fewer.” ® The development 
of international relations depends upon precisely those factors, and progress 
has been made in proportion as they have been realized between states. 

The ultimate object of international relations, like those within states, must 
remain the welfare of the people who compose the community. As a matter 
of common sense the states handle their affairs as directly as their forms of 
government permit. International relaticns are maintained by states for 
realizing their desires through those contacts and agreements. Bilateral 
relations suffice where the desire or connection raises a special or narrow 
problem. Multilateral relations are required where the problem represents 


5 Statute, Art. 66. 5 Idem, Art. 26. 

5? Idem, Art. 27. 58 Statute, revision, Art. 66. 

’» The principle permeates but does not dominate what may be described as spontaneous 
multilateral relations. Here considerations of policy and prestige play a part. The 
Briand-Kellogg treaty for renunciation of war was negotiated by 15 states only, and after 
its signing, invitations to adhere were sent to 49 others. 

6° Pound, Interpretations of Legal History, 21. The arbitrator in the Palmas Island case, 
Judge Max Huber, said that “international law, like law in general, has the object of 
assuring the coexistence of different interests which are worthy of legal protection” (this 
JOURNAL, Vol. 22 (1928), 867 at 911). 
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a general desire or need and where it is well enough defined to warrant an 
effort to secure a common standard. Bilateral and multilateral relations, 
therefore, are two stages of political intercourse, supporting and complement- 
ing each other. 

The content of both is determined by what the states concerned conceive 
their interests to be. Their physical development multiplies the number of 
theircommon concerns. The diversity of civilized activities makes individual 
states important for an increasing variety of reasons. The “Great Powers,” 
aside from their preponderant armament, are such by reason of the number 
and spread of their interests, but they vary in rank from field to field of activ- 
ity. By formal international decisions, Belgium, Canada and India are 
among the ten states of chief industrial importance; Argentina and Australia 
are wheat “Powers,” Brazil a coffee one, Cuba a sugar one, and so on. The 
United States finds that 29 states produce, almost exclusively, commodities 
necessary to its economy. To accomplish the welfare of any nation in such 
conditions requires wider and wider agreement, contacts and codperation— 
more multilateral relations. 

Multilateral association marks a transition from states simply talking to 
really acting like asociety. The introduction of representation in proportion 
to interests is an inevitable corollary. It provides an objective basis for the 
inclusion of states in any meeting and it leaves to each of them full and elastic 
discretion as to participation. The temptation to seek a solution of any ques- 
tion by excluding some interested states is reduced to a minimum, perhaps 
eliminated,*! because there is no adequate defense against hearing a claim of 
interest, if made. On the other hand, a state can decide not to participate in 
any meeting without running the risk that it is setting an awkward precedent 
for itself or others. Such association goes far to provide mechanism for rec- 
onciling the “collisions of expanding social forces each determined to express 
its individuality,” which are the very forces of nature itself.62 The desires of 
peoples, interpreted and advocated by their respective governments, cannot 
be eliminated by disregard or suppressed by dictation. The character of 
interests should not be an issue. Any state may advocate what it sees fit, 
being responsible and answerable for its policy. The interest supported 
publicly is more likely to be decent than the one pursued alone or clandes- 
tinely ; the former will seldom even imply injury to any third party, which was 
the vicious effect of the whole diplomacy of the “balance of power.” Since 
there is no way of preventing states having and pursuing interests, the provi- 
sion of forums in which those interests can be expressed, matched or reconciled 
is a fundamental step toward creating an international legal order. 


t No instance of exclusion has occurred in the international institutions. 

62 Kocourek, Albert, ‘Some Reflections on the Problem of a Society of Nations,” this 
JouRNAL, Vol. 12 (1918), at 513. In handling those forces, Kocourek adds, it is essential 
to provide methods to “standardize and stabilize the diversity and clash of power-interests 
in international affairs with the fullest possible measure of free competition.” 
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The institutional balance of interests is the modern substitute for the narrow 
and exclusive “balance of power,” with the excellent advantage that the con- 
crete aspect of problems is brought to the fore and modifies the national 
beliefs and desires that pass under the name of policy. 

National policies may be predatory or compensatory. The balance of 
power was a natural derivative from a system of society in which the policies 
of the individual state were of the predatory order. The balance of interests 
is as natural a derivative from a system in which administration of things and 
continuity of relations are fundamental; and it fulfills the essential function 
of yielding mutual benefits. 

If there is to be a legal world order, room cannot be found for war as an 
instrument of national policy; national self-help, which is to say, helping 
one’s self to what one wants, must be subordinated to awarding to each what 
is his by virtue of common standards. The only way to establish such stand- 
ards is by the historical process of trial and error. Only the states can fix the 
rules under which they shall live, and their only way to find those rules is by 
evolving them from their conditions as they seethem. Ability to present their 
views is the first requisite, and the next is acquiescence to the rules as de- 
sirable, all things considered. The balancing of interests through a guar- 
anteed system of representation is the mechanism to that end. 
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THE GROWTH OF PURPOSE IN THE LAW OF DIPLOMATIC 
IMMUNITY 


By MonTELL OGDON 


Associate Professor of Government, Texas Technological College 


The protection of unhampered and free exercise of the diplomatic function 
was recognized as one of the fundamental purposes of the law of diplomatic 
immunity in the Havana Convention of 1928, and in the Draft Convention of 
the Harvard Research Committee, 1932.1 The idea is not a new one—it has 
long been considered necessary that the channels of intercourse between States 
be made secure. Even before the political institutions of man began to play 
an important role in the life of peoples, nations or tribes recognized that it was 
necessary to treat with each other and guarantee security to messengers in 
order to advance their mutual interests.2_ The history of the juristic philoso- 
phy of diplomatic immunity indicates that there are three periods of develop- 
ment in which the protection of the diplomatic function was deemed to be the 
purpose of the law, viz., (a) in antiquity, particularly in the universal law of 
Greece and Rome; (b) in the philosophy of the law-of-nature school, from the 
twelfth century to the seventeenth; (c) in the precedents of the modern States- 
system and the views of positivist writers, especially since the seventeenth 
century. 

The ancients in many lands found it expedient to receive embassies and to 
grant them immunity. Realizing the importance of communication, they 
invested with religious sanctity the office of herald, or employed officials 


1See Report of the Delegates of the United States of America to the Sixth International 
Conference of American States, held at Habana, Cuba, Jan. 16 to Feb. 20, 1928 (Washing- 
ton, 1928), Appendix 11, Sec. iv, Art. 15, p. 206; Supplement to this JourNa., Vol. 26 
(1932), p. 19; also the Comment, pp. 26, 88. 

* When a messenger from a hostile tribe is given an audience and granted freedom to 
return to his camp, for the purpose of permitting inter-tribal communication, the relation- 
ship between the purpose of immunity and the diplomatic function becomes apparent. Cf. 
Ward, Robert, An Enquiry into the Foundation and History of the Law of Nations in 
Europe (London, 1795), II, 477-478. Lisboa, Henri C. R., “Exterritorialité et immunités 
des agents diplomatiques,” Revue de Droit International et de Législation Comparée, 2e sér. 
(1899), I, 354, 355. See Carlo Nardi-Greco, Sociologia giuridica (Turin, 1907), Ch. VIII, 
especially Sec. 7, for a learned discussion of the facts necessary and sufficient for the rise 
and persistence of jural phenomena. Tr. by John H. Wigmore, reprinted in Evolution of 
Law Series (Select Readings on the Origin and Development of Legal Institutions), Vol. 
III, Formative Influences of Legal Development (Boston, 1918), Ch. V, “Causes for the 
Variation of Jural Phenomena in General,” p. 193. 

*For examples of numerous ancient embassies in which man realized the reciprocal 
advantages and mutual interests of granting immunity see Ogdon, Montell, Juridical Bases 
of Diplomatic Immunity (Washington, D. C., 1936), Sec. 6, “Why the Ancients Granted 
Immunity,” pp. 10-20. 
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already possessed of sanctity to go upon diplomatic missions. Receiving 
nations saw the necessity of protecting these officers and took precautionary 
steps to insure their inviolability. Heavy punishment was meted out to those 
who injured ambassadors, and immunity from judicial tribunals was per- 
mitted in order that the official functions exercised by the public envoy might 
not be disturbed. The law governing the special position of the ambassador 
was recognized by peoples so universally that tradition defined it as sacred 
and divine—a law common to all men.® From the earliest periods in their 
history the Greeks held the office of heralds in high esteem. The Greeks, by 
virtue of their conception of a natural or sacred law higher than man-made 
law, reasoned that embassies were so necessary, of such indispensable charac- 
ter, that they were favored with the protection of the gods. Thus, Homer 
characterized ambassadors as “messengers of Zeus and of men”; Eustathius 
(a noted commentator on early Greek history) stated that heralds were re- 
garded as a divine class or at least as a sort of middle class between men and 
gods; and Xenophon, the Athenian historian (430-355 B.C.), said that am- 
bassadors were worthy of all honor.® 

Ambassadors were sent by the Romans at a very early date. Livy in 
treating of the origin of Rome refers to the inviolability of ambassadors in 
the time of Romulus and Tatius, supposedly about 700 B.C. At a later date 
(319 B.C.), when under defeat at the hands of the Samnites, “the Romans 
having tried many fruitless efforts to force a passage, and being now destitute 
of every means of subsistence, were reduced by necessity to send ambassadors, 
who were first to ask peace on equal terms.’”’ These ambassadors were re- 


‘The History of Rome by Titus Livius, tr. by G. Baker (Philadelphia, 1839), Vol. I, 
Book I, Ch. XXXII, p. 40; Zouche, Richard, A Dissertation concerning the Punishment of 
Ambassadors (London, 1717), 83; Gentili, Alberico, De legationibus libri tres, 1594 (New 

fork, 1924), II, 31; Ayala, Balthazar, De jure et officiis bellicis et disciplina militari, 1582 
(Washington, 1912), II, 88. 

5 Strabo quoted Eratosthenes, who reprimanded the Persians because they ‘‘were treach- 
erous guides and conducted the ambassadors along circuitous and difficult ways,’’ Book 
XVII, Ch. I, Sec. 19. For the literal translation quoted here, see The Geography of Strabo, 
tr. by H. C. Hamilton and W. Falconer (London, 1857), Vol. III, p. 240. Livy, op. cit., 
Vol. I, Book I, Ch. XIV, p. 27. 

In the early epochs of Indian history the minister and his suite were exempt from local 
jurisdiction. It was held that a monarch should never slay an envoy under any circum- 
stance; a king who slew an envoy sank with all his ministers into hell; the minister, be he 
good or bad, being sent by others to represent their cause, did not deserve death. Vis- 
wanatha, S. V., International Law in Ancient India (Bombay, 1925), 29-30, 64-89. 

The Egyptians clothed the functions of ambassadors with a religious character, and were 
thought by some to have possessed a written code upon the subject, which Pythagoras was 
said to have introduced into Greece. See Phillimore, Sir Robert, Commentaries upon 
International Law (London, 3rd ed., 1882), II, 191. 

For examples of embassies, and sacred treatment thereof, among the Greeks, see Gentili, 
op. cit., Book I, Chs. XVII-XVIII, 42-46; Phillipson, Coleman, The International Law and 
Custom of Ancient Greece and Rome (London, 1911), I, 328, 329; Phillimore, op. cit., II, 191. 

§ Gentili, op. cit., II, 58. 
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ceived and given a hearing, and though their terms were rejected they were 
allowed to return to the Roman camp.?’ The Romans, also, based the rights 
of ambassadors upon the natural law, alleging those rights and privileges to 
be sacred and of universal application. Cato the Younger (95-46 B.C.) said 
that no one injured a herald. Marcus Valerius Probus (68-131 A.D.) said 
that the right of embassy was in general sacred among all peoples. Cicero 
declared that the rights of ambassadors were “fortified with the protection of 
men and also entrenched around by Divine Law.” Ambassadors, he said: 


should be esteemed so sacred and venerable as to go unharmed, not only 
as between allies, but also when confronted with the weapons of the 
enemy.® 


The traditional inviolability precluded the performance of certain public acts 
which would endanger the security of ambassadors. Scipio Africanus, rather 
than risk the violation of what might prove to be a foreign embassy, freed a 
number of illustrious Carthaginians who had fallen into his hands and had 
apparently assumed the style of an embassy in order to escape injury.’ 
There are many references to such cases in which the Romans allowed ambas- 
sadors, or spies acting as such, to return to their own countries when they 
might have been punished at Rome. With respect to one such case, Livy 
remarked that the law of nations prevailed with the result that the ambassa- 
dors were not put to death.11_ On the other hand, a case frequently cited in 
the sixteenth century, perhaps because it was given special attention in the 
first book of Procopius, is supposed to have reflected the Roman law with 
respect to liability for serious crimes committed during the existence of the 
embassy. Theodatus, King of the Goths, told the ambassadors of Justinian 
that the name of an ambassador was a sacred and very honorable thing among 
men and that ambassadors preserved immunity from punishment so long as 
they maintained the dignity of the embassy by their modesty. It was added 


7 Livy, op. cit., Vol. I, Book I, Ch. XIV, p. 27; Book IX, Ch. IV, p. 321. 

® Thus, Gentili, after these and a number of other citations, said that these facts had been 
so thoroughly established and so well known that one of the oldest proverbs was said to have 
been that “An ambassador is neither killed nor outraged.” Op. cit., II, 58. 

® “Sic sentio, jus Legatorum cum hominum presidio munitum, tum etiam divine jure esse 
vallatum.” De haruspicum responsis, quoted by Rachel, Samuel, De jure nature et gentium 
dissertationes, 1676 (Washington, 1916), I, 283; II, 191. 

“Legatorum jus divino humanoque vallatum presidio, cujus tam sanctum et venerabile 
nomen esse debet, ut non solum inter sociorum jura, sed etiam et hostium tela, incolume versatur.” 
In Verrem, III, quoted by Phillimore, Commentaries, 3rd ed., op. cit., II, 218; also, Rachel, 
op. cit., I, 283; II, 191. 

10See Ayala, op. cit., II, 89, citing Valerius Maximus, a Roman historian of the reign of 
Tiberius, first century A.D. 

4 For this and other cases, see Zouche, Punishment of Ambassadors, op. cit., 38-41; 
Zouche, Juris et judicit fecialis, sive juris inter gentes, et quaestionum de eodem explicatio, 
1650, tr. by J. L. Brierly (Washington, 1911), Vol. II, p. 100; Ayala, op. cit., II, p. 89. 
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that the sentiments of men held it to be lawful to kill an ambassador if he con- 
spired against the prince to whom he was sent, or defiled another man’s bed.’ 

At Rome, the sacred rights of ambassadors were derived at one and the same 
time, from the jus naturale and jus civilis. They were not only recorded in 
history as a part of the stoic philosophy, but were also incorporated later as a 
part of the codified civil law. Statements contained in the Corpus Juris 
Civilis furnished much of the basic material for the fundations of the modern 
law of diplomatic immunity. Fortunately, they stated the reason behind the 
rule—but, most unfortunately, they permitted interpretations contradictory 
to each other. Certain passages of Justinian’s Digest on the immunity of 
legati refer to ambassadors from foreign nations—others refer to delegates 
from Roman provinces. There is only one passage in the Digest which is 
known to deal with foreign ambassadors. It is clear as far as it goes, but it is 
general in character and leaves much unsaid.!*_ According to it, any assault 
on an ambassador of the enemy was deemed an offense against the jus gentium, 
for the reason that ambassadors were held sacred. Ambassadors who hap- 
pened to be at Rome when war was declared by Rome against their nation, 
retained their freedom according to the jus gentium. One who assaulted an 
ambassador had to be delivered up to the enemy from whom the embassy 
came.!4 

Let us note the purpose of the law with respect to provincial agents resident 
at Rome, which later had such a profound influence on the law of nations. 
If a legate, said Julian with reference to provincial agents, while he is resident, 
buys a slave, or something else, or has taken possession of a thing belonging 
to another, it is permissible to bring suit against him, otherwise legati would 
be able to carry home with them the property of others under the privilege of 
their office. Apparently upon the theory that a legate should not be inter- 
fered with in respect to necessary service, it was asserted that if an action af- 
fected only one slave among several who belonged to the legate, the action 


12 Zouche, Punishment of Ambassadors, op. cit., 28. 

13 This provision of the Corpus Juris Civilis, is as follows: 

Liber Quingquagesimus, VII De legationibus, 18 (17). Pomponius libro trigensimo 
septimo ad Quintum Mucium Si quis legatum hostium pulsasset, contra tus gentium id 
commissum esse existimatur, quia sancti habentur legatt. et ideo st, cum legatt apud nos 
essent gentis alicuius, bellum cum eis indictum sit, responsum est liberos manere: id enim 
turt gentium convenit esse. itaque eum, qut legatum pulsasset, Quintus Mucius dedi 
hostibus, quorum erant legati, solitus est respondere. . . . 

See the Corpus Turis Civilis, ed. of Paulus Krueger and Theodorus Mommsen (Berlin, 1928), 
I, p. 903; Les Cinquante Libres du Digeste ou Des Pandectes de l’ Empereur Justinien, tr. into 
French by Hulot and Berthelot (Metz, Paris, 1805), Vol. VII, p. 566. 

14 Tdem. 

% Corpus Iuris Civilis, op. cit., V, I, 25; Bynkershoek, Cornelius van, Traité du Juge 
Compétent des Ambassadeurs (The Hague, 1723), 60; Textor, Synopsis juris gentium, tr. 
by John Pawley Bate, ed. by James Brown Scott (Washington, 1916), Vol. II, 147. The 
text of the Digest reads as follows: ‘Si legationis tempore quis servum vel aliam rem emerit, aut 
ex alia causa possidere coeperit, non inique cogetur ejus nomine judicium accipere: aliter enim 
potestas dabitur legatis, sub hac specie, res alienas domum auferendi.” 
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could be allowed, but would be refused if it would cause him to lose all of his 
slaves,!® but Julian was of the opinion that the action would be denied in either 
case, because otherwise there might result an interference with the perform- 
ance of the legate’s function.17 Also on the ground that the business of 
their legation might be otherwise delayed or impeded, the provincial legates 
were allowed the privilege of having remitted to their domestic tribunals 
those civil actions brought against them on obligations incurred before the 
mission was actually undertaken.1® 

By summarizing briefly these principles of the Roman law it is easily seen 
how divergencies of interpretation are made possible. Ambassadors from 
foreign countries were insured inviolability in the form of protection from 
assault by private persons and in security from imprisonment or execution by 
Roman officers at the outbreak of war—but, perhaps, an ambassador was 
criminally liable for serious offenses against the State or public morals. Pro- 
vincial agents were immune from civil suit with respect to obligations incurred 
before their mission was undertaken. Whether provincial agents were en- 
titled to immunity in civil actions arising out of commercial transactions per- 
formed during the embassy is uncertain—probably not, if the action was 
unlikely to disturb the agent in the performance of his official function. The 
questions of construction are numerous. Should the ambassador have the 
same immunity as a provincial agent? Should the generalities of the Code, 
or the details, be followed in formulating rules on respective liabilities and 
immunities? If the ambassador is punishable for serious offenses, what con- 
stitutes such an offense; who is to determine whether one has been committed; 
and when is an agent likely to be disturbed in the performance of his duties? 
It is clear, without any attempt here to answer these questions, that the Roman 
law, though it furnished a natural law basis for immunity in the necessity of 
permitting undisturbed performance of the diplomatic function, also furnished 
the ground for its misinterpretation in later centuries when the widespread 


16 “Sed si postulatur in rem actio adversus legatum, numquid danda sit, quoniam ex presenti 
possessione hac actio est? Cassius respondit, sic servandum, ut si subducatur ministerium et, 
non sit concedenda actio: si vero, ex multis servis, de uno agatur, non sit inhibenda. .. .” 
Corpus Turis Civilis, op. cit., V, I, 24; Bynkershoek, op. cit., 64. 

Idem. ‘“Julianus, sine distinctione denegandam actionem. Merito: ideo enim non datur 
actio, ne ab officio suscepto legationts avocetur.’’ 

18 This was true even though the legate had made the contract at the place of the legation, 
or had entered into an agreement to pay debts antedating the legation, unless in the latter 
case he had added that he would pay at the place of the legation. The Digest set forth the 
law as follows: 

. . . Legatis in eo quod ante legationem contrazerunt, item his qui testimonii causa evocati 
sunt, vel st quit iudicandi causa arcessiti sunt, vel in provinciam destinati, revocandi 
domum suam tus datur. . .. V, I, 2, 3. 

Omnes autem isti domum revocant, si non ibi contrazerunt, ubi conveniuntur. ceterum 
8i contrazerunt ibi, revocandi ius non habent: exceptis legatis, qui licet ibi contraxerunt 
dummodo ante legationem contrazerunt, non compelluntur se Rome defendere, quamdiu 
legationis causa hic demorantur. quod et Julianus scribit et divus Pius rescripsit. plane 
st perfecta legatione subsistant, conveniendos eos divus Pius rescripsit. V, I, 2, 4. 
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practice of sending resident ministers necessitated a more comprehensive set 
of principles. 

During the Middle Ages ambassadors were courteously treated by Saracen 
and Christian; they were given hospitable and honorary receptions, and gifts 
were bestowed upon even the heralds who brought a declaration of war.’® 
“Throughout the whole course of the Middle Ages the Jus Legationis retained 
its place of importance” in theory if not in fact, and letters of safe-conduct 
were usually forthcoming on the behalf of diplomatic representatives.?° 
From the twelfth to the sixteenth centuries ambassadors were held inviola- 
ble by virtue of the canonical codes and surviving fragments of the Roman 
law. The modern world inherited the principle of inviolability, not directly 
from the Romans—for there was a break in the continuity of the Roman legal 
system—but as a universal law which was in existence when the modern State 
took its form. 

During the period of the Renaissance, schoolmen and others pointed out 
that the natural law offered a sound argument for diplomatic immunity, 
in the necessity of protecting envoys in the performance of their official 
functions. The influence of the naturalists and the Grotians upon the de- 
velopment of principles in respect to diplomatic immunities is not less 
notable than their effect upon other phases of international law. They fol- 
lowed similar channels in their reasoning and came to fundamentally con- 
sistent opinions among themselves; they proceeded upon the ground that 
there was in fact a law of nations which it was their task to analyze. Ignor- 
ing the fact that the treatment of ambassadors at the time was dictated by 
political considerations as well as by principles of law, they adhered to the 
law of nature and what they believed to be sound reasoning. 

The basic principle of the naturalist doctrine was that of necessity—the 
necessity of protecting ambassadors because of the important functions per- 
formed by them. Statements of principle, similar to those expounded by 
Cicero, were enunciated in the first half of the twelfth century in the Decre- 
tals of Gratien, and by Christine de Pisan in the fourteenth century.2! It is 


19 Zouche, Richard, Juris et judicit fecialis, op. cit., II, 21. Walker, Thomas Alfred, A 
History of the Law of Nations (Cambridge, 1899), I, 114-115, citing Eginhard, Vita et 
Gesta Karoli Magni (Cologne, 1521), 20; Eginhard, Annales Regum Francorum Pipini, 
Karoli (Ludovici), passim; Condé, J. A., Arabs in Spain, II, 71; Ockley, Simon, History of 
the Saracens (Cambridge, 1757), I, 203. 

20 Walker, op. cit., I, 115. 

For the full text of an early letter of safe-conduct see the Salvus Conductus Eduardi IV 
Regis Anglia pro Ambassiatoribus Christierni I, 27 Julit 1478, in the Corps Universel Diplo- 
matique du Droit des Gens, by J. Dumont (Amsterdam, 1726), Tome III, Pt. I, 459. The 
so-called salyvus conductus was an order issued by a sovereign to all dignitaries, officers and 
private persons under his jurisdiction, requesting special protection to the ambassador, to 
specified members of his suite and to a limited number of horses, etc. 

21 See quotations from same in Nys, Ernest, Les Origines du Droit International (Brussels, 
1894), 339. 
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singular that the latter should, by dropping the religious adjectives, state the 
doctrine of the naturalists and, at the same time, define the simple basic prin- 
ciple which might serve as the cornerstone for a twentieth century draft code 
on the subject.?* 

Perhaps one of the best statements of the schoolmen’s version of the natural 
law basis of diplomatic immunity was made by Franciscus de Victoria, 1532, 
in the notes or summaries to his students. Following the method peculiar to 
schoolmen, Victoria presented his question and then proceeded to destroy the 
best possible argument that could be imagined contrary to his view. The 
question put in the case was, how should the Spanish know whether they had 
consented to the law of nations and subsequently violated it if they were to 
kill an ambassador sent by the French for the purpose of putting an end to 
an existing war. It was, of course, a test question for the purpose of settling 
the important point whether the law of nations was contained under positive 
law or under natural law. Victoria’s answer incidentally states the position 
of the ambassador with respect to the basis of his inviolability. He explained 
that there were two kinds of international law, a certain kind being from the 
common consensus of all peoples and nations and the other from positive con- 
sent. The ambassador, he said, came under that type of law which was from 
the common consensus of all peoples and all nations, and he was considered 
inviolable among all nations. He said it was according to the law of nature 
that if wars should arise it should be the public business to bring about a 
peace by the sending of ambassadors. “Otherwise,” said Victoria, “they 
could not put an end to wars.” Further, “if one party sends ambassadors 
to make peace and they are not violated, and the other party sends ambassa- 
dors too, and they are violated, it follows that there is inequality and in- 
justice.” 28 

An early application of the principle of necessity was made by Pierre 
Ayrault (Petrus Aerodius), not a schoolman, but a sixteenth century judge of 
the criminal court in Angers. Although he did consider an ambassador as 
being legally absent from the territory of the State to which he was accred- 
ited, except in the performance of his function, Ayrault did not fail to explain 
what was a more fundamental basis of diplomatic immunity than “extraterri- 
toriality,” namely, the necessity of insuring inviolability to a necessary agent. 
In three important works, Judicis Quaesttonum (Paris, 1573), Quaesitoris 
Andegavi Regum ab omni antiquitate iudicatorum Pandectae (Paris, 1588), 
L’ordre, formalité et instruction iudiciaire dont les anciens Grecs et Romains 
ont usé és accusations publiques . . . conféré au stil et usage de nostre France 


"1 Idem: “Je te dy ainst que de droit escript, les ambassadeurs ou legaulz ont partout privilége 
@aler seurement eulz et leurs choses et, depuis que au roy vont, n’appartient 4 nul homme des 
siens les empeschier.” Christine de Pisan, Le livre des faits d’armes et de chevalerie. 

3 De Jure Gentium et Naturali, Commentaries on St. Thomas Aquinas, Summa Theologica, 
Secunda Secunde, Quest. 57, Art. 3, tr. by Francis Crane Macken. Appendix E, James Brown 
Scott, Francisco de Vitoria and His Law of Nations (Oxford, 1934), exiii. 
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(3rd edition, Paris, 1604), this author emphasized the necessity of protecting 
diplomatic envoys of various kinds. ‘The ambassador,” he said, “is pro- 
tected by a law common to all peoples and has a public character which de- 
rives its sanctity from three sources: firstly, from the one sending him; 
secondly, from those to whom he is accredited; thirdly, from the important 
nature of the negotiation which it is his function to carry on.” *4 

Gentili, the forerunner of the positive school and chiefly interested in 
deducing the law from the practice of States, recognized nevertheless that the 
law of nature was binding between States.2° He made specific acknowledg- 
ment of the fact that he had been induced into giving preference to ancient 
customs in seeking a revelation of the fundamental principles of international 
law which governed the rights of ambassadors who had been received. He 
quoted from Cicero, Caesar, Procopius, Homer and others to confirm his own 
statement that the right of embassy was “by reason of a certain divine provi- 
dence, immutable, of universal application, and admitted and recognized 
even by barbarous peoples.” 7° 

Grotius considered the diplomatic agent to be so necessary in the life of 
nations that he could not be dispensed with. It was his opinion that accord- 
ing to the natural] law one could conceive of a just war being waged over the 
maltreatment of envoys.?? 

Grotius took up the theory of necessity as already developed before his 
time and stated it in what proved to be a quite complete treatment of the 
complications—but in a fashion so complex that he was to be greatly mis- 
understood.?® One gathers from the language of Grotius that he intended 
to prove immunity without relying upon the scholastic mode of reasoning, 


24 See De Legatis et Legationibus Tractatus Varii, ed. by Hrabar, Vladimir E. (Dorpat, 
1906), 104-112. 

He further explained his view as follows: “. . . il y a une vicissitude et révolution nécessaires 
en toutes choses, conséquemment aussi de la paiz et de la guerre, qui nous y force et contraint le 
plus souvent. Or, pour y parvenir, il estoit donc trés nécessaire que ceux, lesquels au milieu des 
armées et entre le feu et le sang, iroient et viendroient d’un party a autre pour traicter et manier 
cette paix, eussent telle sureté et privilége qu’on ne les peust toucher ne violer non plus que les 
saincts et sacrez dieux. Autrement qui voudroit entreprendre charge si dangereuse?”’ Quoted 
from L’ordre, formalité et instruction iudiciaire, I, Pt. 4, no. 12, p. 72, by Nys, Ernest, op. cit., 
347-348. 

25 Brierly, J. L., The Law of Nations (Oxford, 1928), 19. 

26 De Legationtbus, op. cit., II, 57, 58, 96. 

27 De jure belli ac pacis, libri tres, tr, from the 1646 edition by Francis W. Kelsey with 
the collaboration of others, ed. by James Brown Scott (Oxford, 1925), Vol. II, p. 55, refer- 
ring to II Samuel, X. 

28 It is deemed advisable therefore, to quote the pertinent extracts from the De jure belli 
ac pacis, as found in an authentic translation rather than to endeavor to paraphrase a state- 
ment. It is apparent from the statement of Grotius that he was familiar with the unsettled 
condition of the law and also the diverse opinions of the writers. In the first quarter of the 
seventeenth century, the greater one’s knowledge in respect to diplomatic immunities, the 
more perplexed he must have been. No doubt Grotius had some difficulty in dealing with 
this problem. 
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for he said that immunity could not be proved by the natural law. However, 
after finding that he could not ascertain the law by citing precedents, he said 
it was necessary to have recourse to the opinions of wise men and also to the 
“implications.” After quoting from Livy and Sallust, Grotius, without so 
admitting, actually resorted to the principle of natural or universal law in 
order to explain that it was necessary to protect ambassadors. He said: 


The implications, furthermore favour this side, for it is nearer the truth 
to understand special privileges in such a way that they may add 
something to a common right. If, now, ambassadors were protected 
only from unjust violence, there would be nothing great, nothing out- 
standing in that provision. There is the further consideration that the 
security of ambassadors outweighs any advantage which accrues from a 
punishment. For punishment can be inflicted through the one who sent 
the ambassador, if he so wills. 


On the other hand, the safety of ambassadors is placed on an extremely 
precarious footing if they are under obligation to render account of their 
acts to any other than the one by whom they are sent. For since the 
views of those who send the ambassadors are generally different from 
the views of those who receive them, and often directly opposed, it is 
scarcely possible that in every case something may not be said against 
an ambassador which shall present the appearance of a crime. And al- 
though some things are so obvious that they do not admit of doubt, yet 
the universal peril is sufficient to establish the justice and advantage of 
the universal law.?® 


There is only one construction to be given to the rationale contained in the 
last sentence of Grotius’ argument, namely, the necessity of making the am- 
bassador secure in his position. 

The theory that diplomatic agents were necessary and therefore protected 
by the natural law was stated by Samuel Pufendorf as follows: 


As regards legates, who commonly constitute one of the principal head- 
ings of the law of nations, even those who have been sent to the enemy, if, 
indeed, they have the appearance of legates, and not of spies, as long as 
they are in the presence of him to whom they have been sent, and contrive 
no hostile acts against him, for example, in exciting treachery, sedition, 
and the like (although, perchance, in any ordinary manner they seek by 
negotiations the advantage of their own lord rather than that of the 
other), they are inviolable by the very law of nature. For, since persons 
of that kind are necessary, in order to win or to preserve peace, which the 
very law of nature bids us embrace in all honourable ways, it is well 
understood that the same law has also provided for the safety of those 
persons without whom the end which it orders cannot be obtained. 


Legates sent to spy out the secrets of another commonwealth, and the goods 
of agents, in the opinion of Pufendorf were not protected by natural law but 


29 Op. cit., Book 2, Ch. XVIII, Vol. II, pp. 442-443. 
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depended upon the mere grace and indulgence of the one to whom they were 
sent.®° 

Textor, in 1680, expressing the view that it was in a sense due to the neces- 
sities of the case that truces, peace, treaties and other like matters were 
arranged by mandataries, said: 


. . . the powers themselves, Kings and Peoples, can not fittingly meet 
together and discuss matters. . . . Necessity and public expediency, 
however, are not opposed to one another; but the former is included in 
the latter, what is publicly necessary being publicly expedient to be 
done, although at times something publicly expedient yet not of absolute 
public necessity may be the object of a legation. Examples of this are 
legations with commercial objects, or for affirming friendship, or for con- 
veying congratulations or condolences on happy or sad occasions. Still, 
even there, too, the necessity is present, if only as regards the fit mode of 
intercourse; for personal intercourse between Kings or public powers 
concerned in these expedient affairs would be impossible, or at any rate 
unbefitting, and intercourse through the intermediation of legates is far 
more convenient. 

It is, then, from these principles of public necessity and expediency 
that the public security and sacredness of legates derives its origin with 
the consent of nations.*4 


Wicquefort, also, by assuming that princes were not able to confer one 
with the other in person without some prejudice to their dignity or affairs, 
said it was necessary to employ persons who represented them.*? He added 
that “there is no Sovereign that can assume the authority to explain the laws 
which compose this right—neither is there any judge that can extend his 
jurisdiction over those persons whom this law protects, because he would 
thereby disturb a commerce, the freedom whereof is founded on indispensable 
necessity, and he would deprive mankind of the means of maintaining society, 
which could not subsist without this principle, which is more than mathe- 
matical.” 38 

A revival of interest in Roman law, coincident with the successful affirma- 
tion of independence on the part of western European States and the estab- 
lishment of permanent missions, naturally brought out a Roman civil law 
interpretation to the law of legation. The failure of jurists to distinguish 
between ambassadors and legati, and the overemphasis on certain principles 
of Roman law encouraged the development of the idea that a State might 
exercise absolute authority over all acts committed within its domain, even 
as against ambassadors.*4 The method used by Etienne Dolet, of Orleans, 


30 Flementorum Jurisprudentiae Universalis Libri duo, tr. of the 1672 edition by William 
Abbott Oldfather, ed. by James Brown Scott (Oxford, 1931), II, 166. 

31 Op. cit., Ch. XIV, 135. 

82 Wicquefort, The Embassador and his Functions (tr. by Digby, London, 1716), Ch. I, 2. 

33 Tdem, Ch. XXVII, 246. 

4 Since, in the Roman law, the same underlying principles of sanctity protected both 
ambassador and provincial legate, writers of the sixteenth century could state quite correctly 
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is a good example of how many writers of the time showed a disregard for 
the distinction made by the Roman law between ambassadors and provincial 
agents. Dolet, writing in 1541, on “the immunity of ambassadors” made a 
nice restatement of the Roman law with respect to universal recognition of 
the ambassador’s inviolability and sacred character, but his use of the pas- 
sages from Justinian’s Digest relating to provincial legati to show the extent 
of diplomatic immunity made profound inroads upon that immunity.*® 
Gondissalvus de Villadiego in 1584, used the very same method, with the same 
result, namely, that the immunity of diplomatic agents was found to be 
greatly limited.°* Alberico Gentili in his treatise, De legationibus libri tres, 
1585, likewise used the Roman law conception in defining the civil obliga- 
tions of ambassadors. He said: “I hold that an ambassador should be subject 
to legal procedure on every contract which he enters into during his embassy.” 

“The purpose of this,” said Gentili (citing Salvius Julian, 100 B.C.), “is to 
prevent ambassadors from having the power of carrying home the property 
of others, or (resorting this time to Julius Paulus, 235 B.C.), to preclude the 
possibility of a situation in which no one would be willing to make a contract 
with them, and they would be in a certain sense barred from commerce.” 37 

Certain principles in the Justinian Code concerning the duties of judges 


the simple rules on inviolability of diplomatic representatives. For example, Frederic de 
Marselaer said: ‘‘The sacred law of nations provides that a legate should be safe and inviolate 
even in the garrison of the enemy. . . . The legate is sacred among all peoples. Hence, 
if anyone perpetrates anything against the security of them it is a crime against the sover- 
eign.” Equitis Legatus Libri Duo (Antwerp, 1626), Dissertation xiii, ‘‘Inviolability,” p. 
259. 

% He said: ‘‘. . . during the period of their ambassadorship, they possess, with reference 
to obligations contracted before their ambassadorship, the right of ‘summons at home,’ that 
is, of a postponement of trial until they return home at the close of their mission. The 
case is different if they have contracted obligations during their ambassadorship, for then 
they undergo trial in the country in which they hold that office. Otherwise ambassadors 
would be given the opportunity, by such immunity from prosecution, of carrying home the 
property of others. . . . The reason for suit against them not being allowed is to prevent 
their being called away from their duties as ambassadors once they have assumed them. 
For the same reason suit for entrance upon an inheritance is not allowed against an ambas- 
sador, lest he be hampered in the performance of his office. The same is true of suits brought 
by testamentary and hereditary creditors, though the ambassador is compelled to post 
securities until his return. If, however, he should be unwilling to give security, they will 
be admitted to possession of the inherited property. For what is to hinder an ambassador’s 
performing his public office while the plaintiffs are in possession, as guardians, of the in- 
herited property?” Doleti, Stephani (Galli aurelit Liber unus), De officio legati, De immuni- 
tate legatorum, De legationibus Joannis Langiacht (Apud Steph. Doletum, Lugduni, 1541), 
“De immunitate legatorum,” 21-30; tr. by Prof. James E. Dunlap, printed in this JourNat, 
Vol. 27 (1933), pp. 91-95. Compare these words with those of the Digest, supra, notes 
15 and 18. 

% See Tractatus de Legato, in Vol. XIII, pt. II, Tractatum Universit Juris, Venetiis, 1584, 
foll. 278v.-280v., Quaestio V, reprinted in De legatis et legationibus tractatus varii, ed. by 
Vladimir E. Hrabar (Dorpat, 1906), pp. 59, 61. 

37 Op. cit., II, 106. Again, compare with the Digest, supra, note 15. 
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and the responsibility of public officials for their acts, though not specifically 
naming ambassadors, were thought by the students of Roman law to be so 
explicit in their enunciation that their application was universal. These 
principles were used freely in support of the premise that at Rome an ambas- 
sador was subject to the law. This interpretation of the Roman law may be 
summarized as follows: 

First. The vigor of public justice requires the punishment of offenders. 

Second. The jurisdiction of the magistrates extends over all foreigners, 
including ambassadors. 

Third. The Justinian Code allows limited jurisdiction over ambassadors 
by collection of customs tolls and prohibition on sale of arms to ambassadors. 

Fourth. Senators, Counts, illustrious persons are subject to the jurisdic- 
tion of the courts in criminal cases, to preclude the neglect and discourage- 
ment of prosecution for the public good. 

Fifth. Judges and clergymen enjoy their privileges no longer than they 
observe the rules of their office and lead a good life. 

Sixth. No injury is done in the execution of justice. 

Seventh. Legati are punishable for offenses committed during their em- 
bassies.38 

Following this doctrine, Honoré Bonet said that an ambassador might be 
held criminally and civilly responsible for the acts which he performed during 
his journey.3® Similarly, the Spanish Ambassador at London, Puebla, con- 
tended that the German Ambassador might be thrown into prison for his 
debts.4° Sir Edward Coke (1552-1634) in the Fourth Institute, Chapter 26, 
declared: 


But if a foreign Ambassador being Prorex committeth here any crime, 
which is contra jus gentium, as Treason, Felony, Adultery, or any other 
crime which is against the law of Nations, he loseth the privilege and 
dignity of an Ambassador as unworthy of so high a place, and may be 
punished here as any other private Alien, and not to be remanded to his 
Soveraigne but of curtesie. And so of contracts that be good jure 
gentium he must answer here. But if any thing be malum prohibitum by 
any Act of Parliament, private law or Custom of this Realme, which is 
not malum in se jure genttum, nor contra jus gentium, an Ambassador 
residing here shall not be bound by any of them: but otherwise it is of 
the subjects of either kingdom etc.*! 


38 This summary is a condensed version of that stated and rejected by Zouche, Punish- 
ment of Ambassadors (London, 1717), Ch. IX, pp. 88-93. 

39 Si ung legat sur son chemin commettoit aucun délit, il seroit bien tenu pour celui de 
respondre en jugement.”” Quoted by M. de Maulde-la-Claviére, La diplomatie au temps de 
Machiavel (Paris, 1892), 36, from L’Arbre des batailles by Bonet. 

40M. de Maulde-la-Claviére, op. cit., 36, citing Bergenroth, Calendar of letters, des- 
patches . . . preserved in the Archives at Simancas, I, XXIX. 

414 Coke’s Institutes of the Laws of England (London, 1644), p. 153. Also, in the mid- 
dle of the sixteenth century, quoting from Procopius, Conrad Brunus (in De legationibus, 
Mainz, 1548, Book IV, Ch. I, p. 160) and Jean Hotman (in De la charge et dignité de l’'ambas- 
sadeur, 2nd ed., London, 1604, fo. 67b) reached the conclusion that immunity did not give 
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Grotius, in 1625, dismissed the view that the ambassador could be sued for 
debt with the remark that such opinions which were derived from the Roman 
law did not apply to ambassadors, but to the representatives of provinces or 
municipalities.42 Bynkershoek, ridiculing Wicquefort for saying that an 
ambassador could be sued on a contract made before a notary public, based 
his own idea in part on the Roman law with respect to provincial legates, and 
in part on the principle of necessarily protecting the ambassador in the per- 
formance of his functions. As Bynkershoek saw it, the movable or immova- 
ble goods of an ambassador might be seized and thus the ambassador forced 
to defend them, provided the goods were not of a personal nature and not 
goods without which he could not well exercise his diplomatic function.** 

The influence of the Roman legal principle affected not only writers in the 
field of international law but permeated so much of the legal thought of the 
period that these principles found employment by the legislative and execu- 
tive departments of governments, thereby influencing international practice. 
The first, and possibly the most significant of all applications of the Roman 
doctrine, was its use in the Spanish Code system. Law IX, of Part VII, Title 
XXV of Las Siete Partidas, believed to have been completed in the year 1263 
by Alphonso X of Castile and jurists of the day, promulgated as the law of 
Castile, 1348, embodied the Justinian principles governing provincial legates. 
It provided as follows: 


Envoys frequently come from the land of the Moors and other coun- 
tries to the Court of the King, and although they may come from the 
enemy’s country and by his order, we consider it proper and we direct 
that every envoy who comes to our country, whether he be Christian, 
Moor, or Jew, shall come and go in safety and security through all our 
dominions, and we forbid anyone to do him violence, wrong, or harm, or 
to injure his property. 

Moreover, we decree that although an envoy who visits our country 
may owe a debt to some man in our dominions, which was contracted 
before he came on the mission, he shall not be arrested or brought into 
court for it; but if he should not be willing to pay any debts which he 
contracted in our country after he came on the mission, suit can be 
brought against him for them, and he can be compelled to pay them by 
a judgment of court.“ 


the ambassador license to commit crimes against the State, and if he did, he could be pun+ 
ished therefor. For these references and quotations from Brunus and Hotman, see E. R. 
Adair’s excellent historical account in The Exterritoriality of Ambassadors in the Six- 
teenth and Seventeenth Centuries (London, 1929), pp. 16, 21. 

“2 Grotius, Hugo, De jure belli ac pacis libri tres, tr. from the 1646 edition by Francis W. 
Kelsey, ed. by James Brown Scott (Oxford, 1925), II, 448-449. 

43 Traité du Juge Compétent des Ambassadeurs (The Hague, 1723), 168. Grotius, Wicque- 
fort and Bynkershoek were all cited in the elaborate memorandum upon the Rights of Am- 
bassadors drawn up by the jurisconsult, M. Pfefel, for the French Minister, le Duc d’Aiguil- 
lon, in 1772 in the case of Baronde Wrech. For text of the famous declaration see Martens, 
Ch. de, Causes célébres du droit de gens (2 vols., Leipzig, 1827), T. II, pp. 110-121. 

“ Tas Siete Partidas, tr. and notes by Samuel Parsons Scott (Chicago, 1931), p. 1441. 
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The ultimate effect of this application of the Roman rule concerning provin- 
cial legati to foreign ambassadors would have been far-reaching, for it would 
have limited greatly the freedom of the ambassador in the performance of his 
functions.*® 

Monarchs and their advisers, though they felt free to do so, did not always 
follow the civil law concept—there was a practical deterrent as advanced by 
those who saw the expediency of the natural law doctrine. They took cog- 
nizance of the potent fact that a delicate international political situation 
failed to warrant the consequences which might accrue from an indignity 
committed upon the sacred character of a diplomatic envoy sent from a sov- 
ereign prince for the purpose of transacting important affairs of state. When, 
in 1571, the Bishop of Ross was found to have participated in a plot against 
the Crown of England, the civilian lawyers were of the opinion that the 
Bishop might be punished. The accused was, however, at that time able to 
cite two recent occurrences in which ambassadors were given no punishment, 
but merely commanded to leave the country.*® Notwithstanding the opinion 
of the eminent civilians, the Bishop was only confined for a time and then 
banished from the kingdom.** Thus, there was strong precedent in 1584, 


Professor Ernest Nys, the noted Belgian jurist, who made an extensive study in Le Droit 
d’Ambassade jusqu’a Grotius, declared that Alphonso X of Castile, in the 13th century, 
copied the Roman law into the Siete Partidas. As Professor Nys pointed out, the legati 
differed from the ambassadors of the law of nations; the Roman official referred to was not 
sent to a foreign country, but was delegated to some province or city within the empire. 
Conversely, the legatt sent to Rome were not envoys from a foreign State, but were only the 
representatives from a distant part of the Roman Empire subject to its own sovereignty. 
Nys, Ernest, Revue de Droit International et de Législation Comparée, XVI, 170. 

“ The Spanish ambassador at Venice in 1601 defended the Spanish officer of justice who 
in that year entered by force into the quarters of the French ambassador resident at Valla- 
dolid and carried away to prison some of the servants and the ambassador’s nephew with the 
design of having them tried. He said that an ambassador, though he be remitted to his 
natural judge for his actions before he undertook his embassy, yet he is obliged to answer 
before the judge resident upon the place, for that which befalls him after the beginning of 
his embassy. See Wicquefort, op. cit., p. 249. 

The substance of the provisions of Las Siete Partidas were incorporated into a later Span- 
ish statute. See Clunet, Journal du Droit International Privé et de la Jurisprudence Com- 
parée, 1884, 332, reference by Dr. Slatin to the Spanish law, Recopilacién de leyes, t. ix, 
tit. 31, sec. 7; also, Genet, Raoul, Traité de diplomatie et de droit diplomatique (Paris, 1931), 
I, 572. 

46 For the case of Smith and Throgmorton, Ambassadors of Queen Elizabeth to France, 
1564, see M. de Flassan, Histotre générale et raisonnée de la diplomatie francaise (Paris, 1811), 
T. II, 73. For the above case, and also case of Randolph and Tamworth in Scotland, see 
Zouche, Punishment of Ambassadors, op. cit., 74. 

47See Walker, Thomas Alfred, A History of the Law of Nations (Cambridge, 1899), I, 
179. Carlo Pasquali, long an official of the French Government, in 1598 observed that while 
justice might demand trial of a guilty ambassador, it was recognized from the standpoint of 
policy and prudence that the practicable way was to refrain from both trial and punishment; 
Legatus (Rouen, 1598), 422-425; Adair, op. cit., 21-22. Though Jean Hotman in 1603, on 
the Roman law basis, reasoned that the ambassador should be liable for the punishment of 
certain crimes, he thought it perhaps the more practicable to turn the envoy over to his 
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when Gentili and Hotman were called upon by Queen Elizabeth’s Council to 
pass upon the propriety of bringing to justice Mendoza, the Spanish Ambas- 
sador, who had been detected in a conspiracy against the Queen. Gentili and 
Hotman each advised that an ambassador should not be punished but should 
be remanded to his sovereign. Some thirty years afterwards, speaking of the 
counsel which he and Gentili had given in the case of Mendoza, Hotman said, 
“We told them that the most expedient and customary method and the one 
most salutary for the State was to advise with his sovereign and to await his 
approval or disapproval.” 48 Similar forbearance was shown by the Venetian 
Government in 1618 toward the Spanish Ambassador, the Marquis de Bed- 
mar. Though there were many controversies involving rank and other forms 
of privilege in the seventeenth century, the sovereign in each country came to 
recognize that it was to his own advantage to respect the privileges of the 
representatives of another sovereign, “because on no other footing could he 
expect the privileges of his own representative to be respected. Hence mu- 
tual advantage and a sense of the fitness of things combined to ensure that 
the representatives of a foreign sovereign would not be regarded as subject 
to the local jurisdiction.” *® 

Sir Robert Cotton, 1624, decided in favor of exemption from trial in the 
ordinary courts, by basing his argument on a long line of decided cases 
demonstrative of the necessity and practicability of immunity, thus strength- 
ening the side of the ever-growing natural law theory of necessity.5°° The dif- 
ficulty of proving the existing law by citing the current practice of States was 
experienced by Grotius, who recognized the importance of giving attention 
to the extent to which nations had reached agreement upon the subject. His 
opinion was the simple statement that “this question can not be answered on 
the basis of precedents alone; for there is a sufficient number of precedents on 
both sides.” 54 The most valuable contribution of Grotius to the positive 
law basis of diplomatic immunity may have been his refusal to accept the 


principal, who could be counted upon to administer justice in the case. De la charge et 
dignité de Vambassadeur (2nd ed., London, 1603), fo. 70b-71b; Adair, op. cit., 21. 

48 Hotman, Jean, De la charge et dignité de l’ambassadeur (4th ed., 1616), quoted by Ernest 
Nys, in the Introduction to De legationibus libri tres by Alberico Gentili, op. cit., II, 21a-22a. 

49 The words of the text are from Sir Cecil J. B. Hurst, ‘“‘Diplomatic Immunities—Mod- 
ern Developments,” 3, reprinted from The British Year Book of International Law, 1929 
(Oxford University Press, London, etc., 1929). Also see Walker, op. cit., 180, and Adair, 
op. cit., 90-91. 

50 Adair, op. ctt., 25, citing Harleian Manuscripts in the British Museum, 304, folios 40-41. 
Certain other notable positivists of the period, namely, Gentili, Marselaer and Zouche, had 
still greater difficulty in trying to state the law on the subject. See Gentili, De Legationibus 
Libri Tres, op. cit., Chs. XVII and XVIII, pp. 108-114. After citing a limited number of 
ancient cases, and one Venetian case, Gentili said: ‘‘Why should I mention other cases? 
If it is permissible for the sovereign to make laws for the ambassador which do not impair 
the right of embassy, why should he not be permitted to enact a penalty for those who have 
broken the laws?” Idem, p. 109. 

51 Grotius, Hugo, De jure belli ac pacis libri tres, op. cit., II, 442. 
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Roman usage with respect to provincial agents as governing the conduct of 
ambassadors sent and received by independent States. 

That difficulty in expressing or enunciating the positive law resulted in a 
resort to natural law doctrines, was demonstrated further by the conclusions 
of three other great writers, namely, Samuel Rachel, 1628-1691; Johann 
Wolfgang Textor, 1638-1701, and Sir Matthew Hale, 1609-1676. Rachel, 
who tried always to distinguish natural law from the positive law, failed to 
find any great distinction in regard to the matter of ambassadors. In sup- 
porting his thesis, which he took from Grotius, that “the immunity of ambas- 
sadors outweighs any good which their punishment might do,” he quoted 
Roman and medieval authorities; and he cited both ancient and modern 
cases.52. Textor, in 1680, also using Grotius as a starting point, differentiated 
between the acts committed by an ambassador as part of his official function 
and those acts which he committed as an individual. Thus, by applying the 
Roman civil law of jurisdiction, the immunity of the ambassador was in a 
large part taken from him in respect to contracts, debts and private acts. 
Textor held that the legate who committed a wrong and thereby violated his 
legation, transgressed the limits of highest equity and henceforth became 
liable to the king or republic and was bound to either redress the loss or sub- 
mit to a penalty in the very place where the wrong was done. Having a very 
current case at hand in which no penalty was applied, Textor cited it as being 
expedient and said, “if a case actually arose, a King might sometimes do 
better not to punish an offending legate sent to him by another, but to remit 
the whole affair to that other, as our own ever-victorious Emperor did a few 
years ago in the case of the Spanish ambassador—not because no other course 
is open by the Law of Nations, but in order to avoid offense to the legate’s 
master and a sequel of greater evils.” 53 Sir Matthew Hale ignored the 
diverse views of writers on the subject of conspiracy, and analyzed three in- 
stances which had occurred in England, in none of which the ambassador was 
criminally prosecuted.54 “The truth is,” said Hale, “the business of embas- 
sadors is rather managed according to rules of prudence, and mutual con- 
cerns and temperaments among princes, where possibly a severe construction 
of an embassador’s actions, and prosecution of them by one prince may at 
another time return to the like disadvantage of his own agents and embassa- 
dors; and therefore they are rather temperaments measured by politic pru- 
dence and indulgence, than according to the strict rules of reason and justice; 
for surely conspiracies of this kind by embassadors are contrary to the trust 


8 De jure naturae et gentium dissertationes (appearing in Kiel, 1676), tr. by John Pawley 
Bate (Washington, 1916), II, 196. 53 Op. cit., p. 146. 

4 The cases cited were as follows: The Bishop of Ross, agent and ambassador of the Queen 
of the Scots, Camden’s Eliz. sub anno 1571, p. 164, 165, 370; Mendoza, the Spanish ambassa- 
dor, sub anno 27 Eliz., Camden’s Eliz., p. 296; Lord L’Aubespine, French ambassador, 
Camden’s Eliz. sub anno 1587, pp. 378, 379. See Historia Placitorum Corone (The His- 
torv of the Pleas of the Crown), Hale, Sir Matthew (London, 1736), pp. 97-98. 
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of their employments, and may be destructive to the state whereunto they 
are sent and according to true measures of justice deserve to be punished, as 
acts of enmity, hostility and treachery by private persons.” 

This clear statement by a Lord Chief Justice of England describing a con- 
dition in the seventeenth century illustrates the revolution of the positive law 
in the field of diplomatic immunity. It shows both how and why the change 
occurred. At atime when the society of nations was young, those in charge 
of the destinies of so-called sovereign States had an important choice between 
a Roman law interpretation of the law of nations which would strengthen 
the authority of the local sovereign over his own domain and a natural law 
interpretation which would limit the local authority. The choice was made 
in favor of the latter, thereby assuring to the diplomatic representative im- 
munity from the jurisdiction of the State to which he was accredited. States 
were willing to accept, and did accept, limitations upon their jurisdiction in 
order that each might reciprocally gain from the greater security and advan- 
tage which would and did accrue by the universal acceptance of a principle 
which rendered protection to the channels of communication between States. 

Statesmen of today, like the foreign officers of the seventeenth century, 
have the opportunity of basing their precedents upon doctrine advocated by 
those who envisage the purpose of the law, and they can rid themselves of 
static law; for the persons who drafted the Harvard Research Convention 
and the Havana Convention on diplomatic immunity have given us that 
philosophy of action which Dean Pound asks from the jurist of the immediate 
future, namely, “a functional critique of international law in terms of social 
ends, not an analytical critique in terms of itself.” 
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EDITORIAL COMMENT 
CANADA'S “WATER-TIGHT COMPARTMENTS” 


The method by which a state proceeds to carry out commitments accepted 
by treaty, as through the enactment of appropriate legislation, is essentially 
a domestic matter. Yet it is one of utmost importance. That method may 
be fixed by provisions of the fundamental law; and they may have long ante- 
dated the acquisition by the entity concerned of an international personality 
or status. A judgment of the Judicial Committee of the Privy Council of 
January 28, 1937, is illustrative of the situation in this regard in which 
Canada now finds herself. 

The Dominion, as a member of the League of Nations, saw fit duly to accept 
three conventions ? which had been adopted by General Conferences of the 
International Labor Organization. These conventions were those concerning 
“Limitation of Hours of Work,” “Weekly Rest” and “Minimum Wages.” ® 
In order to give effect to these conventions and to make appropriate Cana- 
dian response to burdens thereunder, statutes were enacted by the Dominion 
Parliament, which received the royal assent.* The Judicial Committee of 
the Privy Council was confronted with the question whether these Acts were 
ultra vires of the Parliament of Canada on the ground that as they affected 
property and civil rights within each Province, Provincial legislative ap- 
proval (which had not been yielded) was essential for their validity. 

Their Lordships were quick to perceive that the solution of this question 
was unrelated to the right of the Dominion to accept international conven- 
tions and should be distinguished therefrom. They said, in this connection: 


It will be essential to keep in mind the distinction between (1) the forma- 
tion and (2) the performance of the obligations constituted by a treaty, 
using that word as comprising any agreement between two or more sover- 
eign States. Within the British Empire there is a well-established rule 
that the making of a treaty is an executive act, while the performance of 
its obligations, if they entail alteration of the existing domestic law, re- 
quires legislative action. Unlike some other countries, the stipulations 
of a treaty duly ratified do not within the Empire, by virtue of the treaty 
alone, have the force of law. If the national executive, the Government 
of the day, decide to incur the obligations of a treaty which involve 


1 Attorney-General for Canada v. Attorney-General for Ontario and Others, T.L.R., Vol. 
53, p. 325; this JouRNAL, Vol. 31 (1937), p. 348. 

? “The ratification was approved by order of the Governor-General in Council, was re- 
corded in an instrument of ratification executed by the Secretary of State for External Af- 
fairs for Canada, Mr. Bennett, and was duly communicated to the Secretary-General of the 
League of Nations.” 

* The Board adverted at length to the procedure involved in the preparation and con- 
summation of Labor conventions under Arts. 405 and 407 of the Treaty of Versailles. 

‘ These were the Weekly Rest in Industrial Undertakings Act, 1935, the Minimum Wages 
Act, 1935, and the Limitation of Hours of Work Act, 1935. 
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alteration of law, they have to run the risk of obtaining the assent of 
Parliament to the necessary statute or statutes. To make themselves as 
secure as possible they will often in such cases, before final ratification, 
seek to obtain from Parliament an expression of approval. But it has 
never been suggested, and it is not the law, that such an expression of 
approval operates as law, or that in law it precludes the assenting Parlia- 
ment, or any subsequent Parliament, from refusing to give its sanction to 
any legislative proposals that may subsequently be brought before it.® 


Far from intimating that the Government of the Dominion lacked the power 
validly to bind Canada to accept the commitments of the Labor conventions, 
even in so far as they might call for subsequent legislative enactments, the 
Committee confined itself to the inquiry touching the place of lodgment of 
the legislative power to be exercised in order to carry. out what had been 
agreed upon. The test was sought and found in Sections 91 and 92 of the 
British North America Act of 1867.6 For the purposes of those sections— 
that is the distribution of legislative powers between the Dominion and the 
Provinces—there was said to be “no such thing as treaty legislation as such”; 
that the distribution was based on classes of subjects, and that as a treaty 
dealt with a particular class of subjects, so would the legislative power of 
performing it be ascertained.* Declared their Lordships in this connection: 
“It would be remarkable that while the Dominion could not initiate legisla- 
tion, however desirable, which affected civil rights in the Provinces, yet its 
Government not responsible to the Provinces nor controlled by Provincial 
Parliaments, need only agree with a foreign country to enact such legislation 
and its Parliament would be forthwith clothed with authority to affect Pro- 
vincial rights to the full extent of such agreement. Such result would appear 
to undermine the constitutional safeguards of Provincial constitutional 
autonomy.” § 

Accordingly, it was concluded that while in the totality of legislative pow- 
ers, Dominion and Provincial together, Canada was fully equipped to make 
the requisite enactments, the legislative powers remained distributed, and 
that if in the exercise of her new functions derived from her new international 
status she incurred obligations, they must, in so far as legislation was con- 
eerned when they dealt with Provincial classes of subjects, “be dealt with 


5 They added: “Parliament, no doubt, as the Chief Justice pointed out, has a constitutional 
control over the executive, but it cannot be disputed that the creation of the obligations 
undertaken in treaties and the assent to their form and quality are the function of the execu- 
tivealone. Once they are created, while they bind the State as against the other contracting 
parties, Parliament may refuse to perform them and so leave the State in default.” 

6 For the text thereof, see this JouRNAL, Vol. 4 (1910), pp. 39-67. 

7 The Board said that it had to be admitted that, normally, the legislation here involved 
came within the classes of subjects assigned by Sec. 92 exclusively to the legislatures of the 
Provinces—namely, property and civil rights in the Province; and that it was not within the 
enumerated classes of subjects in Sec. 91, and appeared to be expressly excluded from the 
general powers given by the first words of that Section. 

§ This JouRNAL, Vol. 31 (1937), p. 356. 
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by the totality of powers; in other words, by codperation between the Do- 
minion and the Provinces.” ® 

The result of this conclusion is perhaps as important as the reasoning which 
produced it. It reveals a situation where a country which is possessed of 
statehood in an international sense, with the incidental privilege of conclud- 
ing treaties, encounters what may be regarded as domestic barriers to be over- 
come in the performance of contractual obligations. It is not supposed that 
the Provincial Legislatures would be disposed to decline affirmatively to enact 
measures which by implication the Dominion might agree to have enacted. 
Therefore, it would be inappropriate to suggest that the performance of Cana- 
dian commitments calling for legislative approval by the Provinces would 
ever be problematical. Nevertheless, the distribution of the requisite legis- 
lative powers and the possible difficulty of obtaining the exercise of them in 
their totality may serve to deter a Canadian Government justly solicitous of 
Canadian respect for Canadian commitments from binding the Dominion 
to certain classes of conventions without solid assurance of the requisite 
Provincial support.?° 

From a practical point of view there may be little distinction between the 
faults of a treaty which is wltra vires of the governmental agencies which es- 
say to bind a contracting party, and those of one which, however validly 
concluded and binding upon such party, leaves in doubt the question whether 
performance will be effectuated because of the number of domestic pos- 
sessors of legislative authority whose united acquiescence is essential to the 
performance of the agreement. Despite the assumption which is believed to 
be a reasonable one, that Canada will always be disposed to exercise the best of 
faith in the performance of her treaties, one perceives the difficulties confront- 
ing her so long as her fundamental law remains what it is. In the words of 
the Judicial Committee of the Privy Council: “While the ship of state now 
sails on larger ventures and into foreign waters she still retains the water- 
tight compartments which are an essential part of her original structure.” 

CHARLES CHENEY HypE 

® This JouRNAL, Vol. 31 (1937), p. 357. 

10 Declared Mr. Charles E. Hughes in an address before the Union League Club of New 
York, March 26, 1919, on the proposed Covenant for a League of Nations: ‘There is nothing 
in our history to give assurance that Congress would recognize the authority of the treaty 
power to bind Congress to declare war in a cause that it did not approve. The decision as 
to the policy, as to the existence of the duty, and as to the power to create the duty, would 
rest with Congress. Whether or not Congress would feel itself bound to respond, or would 
take the position that, in so vital a matter as a resort to war, it could not be pledged in ad- 
vance without its consent, is a question which must be left to the event... . 

“The point is that Congress would be the judge of its obligation and would determine to its 
own satisfaction the question whether the treaty power could impose and had imposed upon 
Congress the duty to act under the provision of the Covenant, although Congress believed 
that such action would be contrary to the interests of the country. . . . 

“Tt is a very serious matter for the treaty-making power to enter into an engagement call- 
ing for action by Congress unless there is every reason to believe that Congress will act ac- 
cordingly.”’ (Quoted in Hyde, International Law, II, 24, footnote 1.) 
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THE EMANCIPATION OF EGYPT 


There was dramatic significance in the formal admission of Egypt into the 
League of Nations on May 27, 1937. It was the logical fulfillment of the 
independence of Egypt as defined and promised by the Treaty of Alliance of 
August 26, 1936, between England and Egypt. The qualified nature of that 
independence was commented on in the issue of this JouRNAL of April, 1937, 
when it was pointed out that the paramount interest of England in the Suez 
Canal must always require a certain degree of ascendency and control in 
Egyptian affairs. 

The immediate significance of the presence of Egypt in the League of 
Nations under the sponsorship of both England and of Turkey, the ancient 
suzerain of Egypt, lies in the fact that the hateful servitude of the Capitula- 
tions, which had lasted for more than four hundred years, was abolished at 
the Montreux Conference on May 8, 1937. This was indeed a real victory, 
comparable to that of Turkey at Lausanne in regaining the right to militarize 
the Dardanelles and the Bosphorus. By peaceful negotiations and the 
persuasion of reason Egypt was able to accomplish what Turkey effected in 
1914 by the arbitrary and unpleasant process of the unilateral denunciation 
of the Capitulations. 

The convention signed at Montreux on May 8, 1937, together with its 
annexes and accompanying agreements, contains the following main pro- 
visions: The capitulatory régime will be completely terminated by 1949. 
During the intervening ‘‘transitional period”’ all foreigners will be subject to 
Egyptian laws and taxation. The extraordinary right of the Capitulatory 
Powers to veto legislation affecting foreigners no longer exists. The Mixed 
Courts, however, will continue to have jurisdiction until 1949, in accordance 
with the Judicial Organization Regulations drawn up at Montreux. The 
Consular Courts are permitted to retain jurisdiction over their respective 
nationals during the “‘transitional period” in questions concerning personal 
status, such as marriage, divorce, guardianship, etc. This privilege applies 
only to those Powers that signified their desire to exercise this jurisdiction 
when signing the Montreux Convention. Foreign consuls are to be subject 
to the jurisdiction of the Mixed Courts under the reserve of diplomatic rights. 
It is further provided that ‘‘Until the conclusion of Consular conventions 
.. . during a delay of three years from the date of the signing of the present 
Convention, Consuls will continue to enjoy the immunity which is at present 
granted to them concerning the premises of the Consulate and matters of 
taxation, Customs duties and other public contributions.” (Article 7 d.) 

Egypt agrees not to discriminate against foreigners in its legislation, espe- 
cially in fiscal matters, whether as individuals or foreign corporations, or 
Egyptian corporations in which foreigners hold substantial interests. This 
will permit American business interests to carry on under their own charters 
and regulations during the “transitional period.”’ 

The Egyptian Prime Minister, Nahas Pasha, in a formal communication 
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addressed to the American Minister, the Honorable Bert Fish, dated May 
8, gave assurances that existing educational, charitable, and archeological 
institutions of the United States in Egypt may continue their activities 
“pending subsequent agreement or until 1949.”’ The principal American 
institutions concerned are the American University in Cairo, the Assiut 
Hospital, some twenty mission schools, the Chicago University excavations 
at Sakhara, the Metropolitan Museum excavation at Luxor, and the Har- 
vard University Museum in Cairo. 

Nahas Pasha also affirmed that “‘within the limits of the customs recog- 
nized in Egypt regarding religions other than the state religion, freedom of 
worship shall continue guaranteed to all religious institutions of the United 
States of America on the condition that there is no offense against public 
order or morals.’”! 

There was considerable discussion at the Montreux Conference concerning 
the thorny question of the status of ‘‘protégés” of foreign Powers. A com- 
promise agreement of a complicated nature was reached whereby distinctions 
were made between Levantine, Syrian, Palestinian, Transjordanian, Libyan 
and other native protected subjects, and between Moslems and non-Mos- 
lems, as well as between criminal and penal cases. Cases affecting non- 
Moslems in some instances may be brought before the Mixed Courts. 
Exceptions are made also in some instances concerning Moslem protégés. 
Questions of personal status may be brought before the Ecclesiastical 
Tribunals of the various religious communities in Egypt. Protected sub- 
jects of Egyptian nationality will resume that nationality.” 

The Montreux Conference would seem to have effected a satisfactory and 
opportune solution of a most complex and troublesome problem. The 
recognition, however, of the necessity for a “transitional period” of twelve 
years before Egypt can be entrusted completely with full jurisdiction over 
foreigners inevitably suggests the inherent difficulties of adjustment to 
international exigencies. In the light of recent history one may reasonably 
question whether England can afford to accept a subordinate position in 
Egyptian internal affairs, or whether Egyptian legislation and judicial insti- 
tutions will prove adequate for the protection of foreign interests. It may 
prove painfully difficult for Egypt to develop those qualities of self-control 
and tolerance which are essential for the safe exercise by democracy of 
international responsibilities. 

The American Delegation at the Montreux Conference, under the able 
direction of the Honorable Bert Fish, American Minister to Egypt, was 
generously credited by the Egyptian Government with having played an 
important mediatory rdle, especially in its support of the demand by Egypt 
for a transitional period of twelve years, instead of eighteen years, as claimed 
by some of the other Capitulatory Powers. Pxitip MarsHALL Brown 


1From N. Y. Times of May 9, 1937. 
2?From the Egyptian Gazette of May 8, 1937. 
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COMMITTEE OF EXPERTS, PAN AMERICAN CODIFICATION OF INTERNATIONAL LAW 


On April 5, 1937, there convened in Washington’ the first meeting of the 
Committee of Experts ! for the codification of international law elected by 
the Governments of the American Continents under Resolution LXX of the 
Montevideo Conference of 1933. This resolution provided for a system of 
national nominations, five lawyers from each country, from which panel of 
105 seven were to be elected as a standing committee to choose subjects ripe 
for codification and then to prepare questionnaires for submission to the 
National Commissions on Codification, who were to send their answers to 
their respective governments for transmission to the Pan American Union. 
Thereupon a new meeting of the Committee of Experts was to be convened, 
which was to classify and coérdinate the answers received, and thereupon 
prepare concrete bases of discussion for transmittal to the International Com- 
mission of American Jurists created by the Third Inter-American Confer- 
ence at Rio de Janeiro in 1906. This commission was given plenipotentiary 
powers. The Committee of Experts was to be a subcommittee of, and its 
members ex officio members of the Rio Commission. 

This method of initiating the work of codification, which resembles that 
adopted by the League of Nations in preparation for the Hague Codification 
Conference of 1930, was designed to replace the ineffective method projected 
at the Havana Conference of 1928, at which, in addition to the National 
Commissions who were to initiate projects, three permanent commissions of 
revision were established, one at Rio de Janeiro on public international law, 
one at Montevideo on conflict of laws, and one at Havana on private law sus- 
ceptible of uniform legislation. The permanent commissions would almost 
necessarily consist only of nationals of the countries in which they were 
established. These permanent commissions were to present their reports 
through the Pan American Union to the governments for the expression of 
their views and to national societies of international law, and, having re- 
ceived all the authoritative assistance possible, were to organize the material 
and submit drafts to the Council of the American Institute of International 
Law for technical examination and revision. Then the governments, with 
the aid of the International Commission of Jurists, if desired, were to con- 
sider and, if favorable, adopt the resulting drafts. 

The Havana method having proved impractical, the Montevideo Confer- 
ence suppressed the permanent commissions and provided for the Com- 
mittee of Experts as the appropriate method of initiating codification. At 
the Buenos Aires Conference of 1936, however, there was adopted Resolution 
VI on Codification, which helped to confuse the subject. On the assumption 


‘ The committee consisted of the following persons: Dr. Afranio de Mello Franco (Brazil), 
Chairman; Dr. Victor M. Matirtua (Peru); Dr. Alberto Cruchaga (Chile); Dr. Eduardo 
Suarez (Mexico); Dr. Luis Anderson (Costa Rica); Mr. Edwin Borchard (United States). 
Dr. Saavedra Lamas (Argentina) was not present. The committee is to meet annually in 
various cities of the American Continents. 
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that the experts could not meet with the frequency and continuity believed 
to be necessary to undertake the preparatory work, Resolution VI provided 
for the reéstablishment of the Permanent Commissions at Rio de Janeiro, 
Montevideo, and Havana. Doctrinal studies were again to originate in the 
National Commissions for submission to the Permanent Commissions, by 
whom drafts of treaties were to be elaborated for submission to the Com- 
mittee of Experts for revision and coérdination. The drafts, with a report 
of the committee, were then to be presented through the Pan American 
Union to the respective governments and by them in turn to be sent to the 
International Commission of American Jurists. 

When the committee met in Washington in April it was faced with a letter 
from Dr. Saavedra Lamas, Argentine Minister of Foreign Affairs, challenging 
its jurisdiction to proceed with the preparation of questionnaires, on the 
ground that the 1936 Buenos Aires method had superseded the Montevideo 
method. There was some justification for this view; and it was clear that 
the Montevideo and Buenos Aires methods were in conflict. Judging from 
the experience with the Havana resolution and the fact that even now, nine 
years later, only ten countries have appointed national commissions— 
Argentina only in 1937—it seems doubtful whether the system of initiating 
codification through the national commissions is likely to be successful. 
They may prove more helpful as advisory bodies. But in view of the challenge 
to the jurisdiction of the Committee of Experts with respect to initiating 
general codification, the committee decided to refer the issue to the Lima 
Conference of 1938 with the suggestion that that conference resolve the con- 
flict by a new resolution. 

The Buenos Aires Conference had by separate resolutions referred certain 
specific subjects to the Committee of Experts for the presentation of draft 
codes to the next Pan American Conference. It was at first suggested by 
Dr. Saavedra Lamas that even as to these the Buenos Aires method of codi- 
fication should be adopted; but this view, it is understood, was later with- 
drawn. The Committee of Experts therefore agreed to divide among them- 
selves the specifically assigned subjects, each member serving as reporter on 
one subject, and by an exchange of views and a special conference one month 
prior to the scheduled Lima Conference in 1938, to have ready for submission 
to the conference as many drafts as possible. The subjects, as assigned, 
were the following: Projects on conciliation and arbitration (Drs. Mello 
Franco and Matrtua); Definition of an Aggressor (Dr. Mello Franco) ; Con- 
flicts of Nationality (Dr. Cruchaga); Immunity of Government Ships (Dr. 
Suarez); Mexican Peace Code (Dr. Anderson); Pecuniary Claims (Mr. 
Borchard). 

Codification is always a slow process. How far it can prove effective as to 
subjects on which there is fundamental discord, is problematical. Only 
experience can determine how far differences can be resolved by discussion 
and how far governments will yield their views. But there is some justifi- 
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cation for hoping that on few subjects are the opinions on international law 
on the American Continents so inflexible as to defy reconciliation and 
coordination and that, given an appropriate desire to codperate and an agree- 
ment on the method of procedure, progress can gradually be made. 

EDWIN BoRCHARD 


THE QUESTION OF CANADIAN PARTICIPATION IN INTER-AMERICAN CONFERENCES 


At a recent meeting of the Canadian League of Nations Society the ques- 
tion was raised as to the possibility and desirability of participation by 
Canada in Inter-American Conferences and in the Pan American Union. 
Conflicting points of view were presented, embracing both the domestic 
issues involved and the advantages and disadvantages from the point of view 
of international coéperation. Apparently there was no difference of opinion 
as to the constitutional aspects of the problem. Since the Imperial Confer- 
ence of 1926 and the Statute of Westminster of 1931, Canada has possessed 
complete freedom in the determination of its foreign policies: it may sign 
and ratify treaties with nothing more than the formality of notifying the 
British Foreign Office that it has done so; it may be represented at diplomatic 
gatherings in its own right; it may give or deny recognition to a de facto 
state or to a de facto government without so much as reporting its decision to 
the head of the Empire or to the other members of the British Common- 
wealth of Nations; it is in actual practice, as distinct from legal forms, an in- 
dependent sovereign state, an international person in its own right. 

That certain definite advantages would accrue to the American com- 
munity of nations from the inclusion of Canada in its membership would 
seem to give rise to little difference of opinion. Since the British North 
America Act of 1867, Canada has possessed a stable constitutional govern- 
ment. It has not only set up the machinery of popular control, but it has 
developed traditions which assure the continuance of the orderly processes 
of democratic administration. As a member of the Inter-American Con- 
ference, Canada might, therefore, be expected not only to be itself an ex- 
ample of a successful democracy, but as such to give its support to the prin- 
ciple recently affirmed by the United States delegation at Buenos Aires, that 
the continuance of democratic institutions within the American states is a 
vital condition of their peaceful relations. 

Moreover, with its background of constitutional government and stable 
political traditions, Canada might be expected to take a constructive part in 
the development of new principles of law to meet the changing conditions of 
American international life. There is little doubt, for example, that Canada 
would have supported strongly the Declaration of Principles of Inter-Ameri- 
can Solidarity and Codéperation adopted at Buenos Aires, affirming the 
principle of the equality of states, proscribing territorial conquest, condemn- 
ing intervention and the forcible collection of public debts, and accepting the 
obligation of the pacific settlement of international disputes—a declaration 
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which, in spite of its repetitions of principles earlier adopted, may well prove 
to be one of the guiding posts of progress upon the American continents. It 
is equally to be expected that the presence of representatives of Canada 
would strengthen the machinery of common consultation created at Buenos 
Aires for the coédrdination of efforts to prevent war. No one who has fol- 
lowed the progressive attitude taken by Canada in the deliberations of the 
Council and of the Assembly of the League of Nations should have any 
doubt as to the valuable contribution that Canada might make to the de- 
velopment of the procedure of consultation among the American states into 
an effective agency of peace. 

A generation ago the United States might have had a strong personal 
motive for urging the participation of Canada in the International Confer- 
ences of American States. At that time we were the object of suspicion and 
distrust on the part of many of the Latin American states. The Monroe 
Doctrine was looked upon as a means of justifying intervention in the domes- 
tic affairs of weaker states; while the economic exploitation of backward 
countries by citizens of the United States seemed to carry a greater threat to 
their independence than that from which they were said to be protected by 
the Monroe Doctrine. But those conditions have now changed; and the 
present friendly relations between the United States and its Latin American 
neighbors make it possible to consider the issue of Canadian participation in 
American affairs entirely upon its own merits. 

What of the relations of Canada to the Monroe Doctrine? Would Can- 
ada, as a member of the British Commonwealth of Nations and of the Em- 
pire, find itself in any way embarrassed by the Convention for the Mainte- 
nance, Preservation and Reéstablishment of Peace, signed at Buenos Aires, 
which in a sense ‘“‘continentalizes” the Monroe Doctrine by making a threat 
to the peace of the American Republics the common concern of all of them 
collectively? Thereisnoreasontothinkso. The original Monroe Doctrine 
did not include Canada in its terms; but for the past thirty years or more, 
since the Canadian immigration policy began to give rise to controversies 
with Japan, there is little doubt that the Government of the United States 
would regard an attack upon Canada as properly within the Monroe Doc- 
trine. In the unlikely event that a continental Power might, after a vic- 
torious war in Europe, seek to extend its control over Canada, there is 
equally little doubt that the United States would see in such action a threat 
to its own safety and peace. 

So far as the objection goes that the participation of Canada in Inter- 
American Conferences might have the effect of weakening its loyalty to the 
League of Nations and drawing it away from active participation in the de- 
liberations of Geneva, there is no more reason to expect such a result than in 
the case of any one of the sixteen Latin American states that are members of 
the League. Nothing was clearer at Buenos Aires than that certain of the 
American states, members of the League, were determined that no agreement 
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should be entered into which would prevent their codperation with the 
League to the fullest extent. They were ready to consult in the event of a 
threat to the peace of the American Republics; but they were equally insist- 
ent upon maintaining their obligations under the Covenant of the League; 
and they found nothing inconsistent in the two positions. The present atti- 
tude of the Canadian Government toward the League appears to be one of 
coéperation without commitments, of loyalty to the principles of the League 
in spite of loss of faith in consequence of the failure of sanctions in 1935. 
There seems reason to believe that a revived League, a League facing the 
problem of economic readjustments as one of the conditions of collective se- 
curity, would once more get active support from Canada. 

The question of Canada’s own interest in closer codperation with other 
American states is, of course, one which Canadians alone can decide. Ap- 
parently there exists a division of opinion upon the balance of gain and loss, 
with a substantial body of influential opinion in favor of coéperation. On 
the one hand, it would be of obvious political advantage to Canada to be 
given greater assurance of defense against attack should a disaster befall the 
British navy. While Canada may at present count upon the protection of 
the United States, it is obviously embarrassing to Canadians to frame a 
policy of national defense based upon such considerations; whereas if Canada 
were a party to the treaty recently signed at Buenos Aires, it would enjoy 
such protection as one of a group collectively pledged to consult together to 
meet the situation brought about by a threat to the peace of America. The 
economic advantages to Canada are likewise obvious. For Canada has im- 
portant financial investments in Latin America, and their security is in large 
part dependent upon the peaceful development of the states in which they 
are located. Trade relations would doubtless increase with closer political 
contacts. On the other hand, the political situation in Canada presents 
many obstacles to closer codperation with the American states. Conceding 
that the balance of gain and loss were heavily on the side of codperation, he 
would be a bold statesman who would risk giving to the opposition the 
chance to raise the accusation of weakening the bonds of the Empire; and in 
the Province of Quebec there would doubtless be the fear lest closer associa- 
tion with the United States would endanger the unique civilization of that 
section of Canada which remains as a world apart. 

The resolution taken at the close of the Canadian League of Nations So- 
ciety is worth recording: 

Viewing with interest the aspirations and recent developments of the 
Pan American Union; believing that Canada should coéperate with the 
other nations in the Western Hemisphere in collective action to prevent 
war and insure the conditions of peace; but noting the position and ob- 
ligations of Canada as a member (a) of the League and (b) of the British 
Commonwealth of Nations; [the Fifteenth Conference of the League of 


Nations Society in Canada] urges that Canada’s relations with the other 
states of the Western Hemisphere and with the Pan American Union 
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should be the subject of serious and careful study during the coming 
year with a view to the possibility of voting on a resolution to be pre- 
pared and presented to the next annual conference. 


CHARLES G. FENWICK 


EXTRADITION FROM THE UNITED STATES OF AMERICAN CITIZENS UNDER EXISTING 
TREATIES 

In order to suppress crime in the modern world, close codperation is 
required not only between the various penal jurisdictions within one and 
the same sovereign state, but also internationally between sovereign juris- 
dictions. To assure this end, treaties for the extradition of persons 
charged with crime have become both more numerous and more extended 
in their scope during the past half century. When, therefore, a defect 
appears in the extradition machinery between highly civilized states, the 
event is one of importance to the whole structure of extradition. 

As a result of the decision of the Supreme Court of the United States on 
November 9, 1936, in the Neidecker cases! the President was found to be 
without authority to extradite citizens of the United States charged with 
crime in France, although the alleged crime was admittedly within the 
description of crimes for which extradition could be sought. The respond- 
ents, native-born citizens of the United States, were charged with the com- 
mission of crimes in France, extraditable under the treaty of 1909. Having 
fled to the United States, they sued out writs of habeas corpus to prevent 
their extradition under a preliminary warrant issued by a United States 
commissioner. The habeas corpus writs challenged the power of the Presi- 
dent to surrender the respondents to France. The Circuit Court of Appeals 
reversed the order of the District Judge who had held the respondents and, 
upon appeal, the Supreme Court affirmed the decree which discharged the 
respondents. If the respondents had been charged with having committed 
a murder in France, the result would have been the same on principle, and 
yet no jurisdiction of the United States would have been competent to try 
the prisoners. The Supreme Court declared such lack of authority to be 
“regrettable,’’ which indeed it is in the highest degree. 

The Supreme Court pointed out (per Hughes, C. J.) that the power to 
provide for extradition pertains to the national government, and not to 
the States; but, albeit a national power, it is not confided to the Executive 
in the absence of treaty or legislative provision. 

The controlling provisions of the treaty of 1909 with France are as 
follows: 

Article I. The Government of the United States and the Govern- 
ment of France mutually agree to deliver up persons who, having been 
charged with or convicted of any of the crimes or offences specified in 
the following article, committed within the jurisdiction of one of the 

1 Valentine v. United States ex rel. B. Coles Neidecker et al., three cases, 299 U. S. 5. 
Reported also in this JovrNnaL, Vol. 31 (1937), p. 134. 


EDITORIAL COMMENT 477 


contracting parties, shall seek an asylum or be found within the terri- 
tories of the other: Provided that this shall only be done upon such 
evidence of criminality as, according to the laws of the place where the 
fugitive or person so charged shall be found, would justify his or her 
apprehension and commitment for trial if the crime or offence had been 
there committed. 


Article V. Neither of the contracting parties shall be bound to 
deliver up its own citizens or subjects under the stipulations of this 
convention. 


In the absence of a conventional or legislative provision, there is no 
authority vested in any department of the government to seize a fugitive 
criminal and surrender him to a foreign Power.?. There being no legislative 
authority, the question decided by the court was the narrow one whether 
the power to surrender the respondents was conferred by the treaty itself. 

Upon closer examination of Article V, one is compelled to admit that it is 
explicit in the denial of any obligation to surrender citizens of the asylum 
state; but it is not so explicit upon the other branch of the question, that is 
to say, whether it confers upon the President the discretion to extradite 
citizens of the United States. The treaty of 1909 with France omits a 
clause found in some of our extradition treaties, for example, the treaty of 
1899 with Mexico, which, in Article IV, provides as follows: 


Neither of the contracting parties shall be bound to deliver up its 
own citizens or subjects under the stipulations of this convention, but 
the executive power of each shall have the power to deliver them up, 
if in its discretion, it be deemed proper to do so. 


The court pointed out that in the previous treaty with France, that of 
1843, no exception was made with regard to the extradition of citizens of the 
asylum state. France, however, refused to recognize any obligation to 
surrender her citizens. In the interval between 1843 and 1909, the language 
of the present treaty had appeared, first in our extradition treaty with 
Prussia of 1852, and particularly in the treaty with Mexico of 1861. It was 
with reference to the interpretation of the Mexican treaty of 1861 that the 
Department of State, successively under Secretaries Fish, Frelinghuysen, 
Bayard and Blaine, had held that the President had no discretionary au- 
thority to surrender citizens of this country. This view had also received 
the approval of a United States District Court.* 

If the question had been entirely one of original interpretation, one might 
have been inclined to say that the phrase: ‘‘Neither of the contracting parties 
shall be bound to deliver up its own citizens,”’ with the parallel French text 
“ne seront pas obligées,’’ was but a natural method of saying that the parties 
were not bound to extradite, but had the discretion to do so according to 
their best judgment. It might be contended that if this had not been the 


2 Cf. John Bassett Moore, Extradition and Interstate Rendition, I, p. 21. 
3 Ex parte McCabe (1891), 46 Fed. 363. 
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intent, the article would have been framed categorically so as to provide 
that the contracting parties will not extradite their nationals. Especially 
would such an interpretation be possible in view of the well-known practise 
of the French Government not to extradite French nationals, taken to- 
gether with the competence granted to French courts to punish nationals 
for crimes committed abroad. This is indeed the interpretation urged by 
Garner in his editorial comment upon the decision of the Circuit Court of 
Appeals in the instant cases. It is also the opinion advanced by Preuss in 
reviewing the effects of the decision of the Supreme Court rendered in 
affirmance.® 

On the other hand, it can be argued with equal force that, in 1909, when 
the treaty under construction was negotiated, the interpretation that the 
clause gave the President no discretionary authority to surrender nationals 
had been repeatedly given to it by the Department of State. After all, a 
treaty is a contract, and the previous course of dealings between the parties 
cannot be left out of account in its interpretation. What is deeply signifi- 
cant in this regard is that the United States had, in 1899, already negotiated 
a new extradition treaty with Mexico, clearing up the same difficulty with 
which we are now confronted, by expressly granting discretionary power to 
the Executive. If it had been the intention to grant such power in the 
French treaty, why was the corrective language of the Mexican treaty 
omitted from the French treaty? Without the corrective clause, Article V 
constitutes an exception to Article I, and the fact that it is contained in a 
separate article does not alter its effect. To infer a grant of discretionary 
power from a negative treaty-clause could scarcely be expected of the 
Supreme Court, especially in a period in which both the executive and the 
legislative branches of the government are jealous of the powers of the 
court, even of those assumed and exercised by it almost from the beginning. 

The corrective clause granting discretionary power is found in our extra- 
dition treaties with the Argentine Republic (1896), Guatemala (1903), 
Japan (1886), Mexico (1899), Nicaragua (1905), Orange Free State (1896) 
and Uruguay (1905). Unfortunately, the corrective clause has been 
omitted not only in the treaty with France but also in treaties signed since 
1900 with about thirty other nations, the last two being with Germany in 
1930 and with Greece in 1931.° 

If a grant of discretionary power had been found to exist, much embar- 
rassment would have been avoided, even though it would leave the treaty 
relationship between countries which do not extradite their nationals and 
those whose legislation fails to grant jurisdiction to punish for crimes com- 


‘ James W. Garner in this JourNnat, Vol. 30 (1936), p. 480. 

5 Lawrence Preuss in Revue int. francaise du drott des gens, March-April, 1937. 

® Collated by Preuss, ut cit. The Draft Convention of the Harvard Research contains a 
mandatory provision (Art. 7) for the extradition of nationals. Cf. Supplement to this 
JOURNAL, Vol. 29 (1935), p. 133. 
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mitted abroad, in a one-sided contract without reciprocity. Here indeed 
lies the real crux of the situation. It is not a mere matter of the interpreta- 
tion of a particular treaty, but of establishing a modus vivendi between 
nations whose laws upon jurisdiction to punish for crime are hopelessly in 
conflict. 

Accepting the decision as final, as indeed we must, the remedy lies with 
Congress or with the treaty-making power. The following possible reme- 
dial methods, therefore, suggest themselves: 

(1) Statutory provision for extradition in such cases by act of Congress, 
such statutory provision to be either (a) mandatory, or (b) discretionary; 

(2) Specific treaties conferring upon the Executive either (a) mandatory, 
or (b) discretionary power; 

(3) A multipartite treaty of extradition for extraditable offences, either 
(a) mandatory, or (b) discretionary. 

The fact that reciprocity cannot be assured with nations who have juris- 
diction to punish their nationals for crimes committed abroad, should not 
be insisted upon where the administration of justice is such that a fair trial 
can be assured to citizens of the United States. It can hardly be assumed 
that the Supreme Court was influenced by this lack of reciprocity in reaching 
its decision, because the Supreme Court had already held in a case which it 
cites, that extradition treaties need not be reciprocal and that, therefore, in 
relation to our treaty with Italy, for example, “it would seem entirely sound 
to consider ourselves as bound to surrender our citizens to Italy, even though 
Italy should not, by reason of the provisions of her municipal law, be able 
to surrender its citizens to us.” 7 

The real criterion is whether a fair trial can be had under the laws of the 
requesting state. At this point, however, a consideration of policy enters, 
which affects the maintenance of good relations. Where discretion is 
granted under a treaty, the President should not be placed in the position 
of declining to extradite upon the ground that the accused citizen cannot 
receive a fair trial in the particular country. A refusal to extradite, even 
though not expressly upon this ground, might be considered by the request- 
ing state to have been based upon this ground, thus compromising good 
relations under the treaty. This difficulty was considered by the Com- 
mittee on International Law of the New York County Lawyers’ Association 
in January, 1937, and for this reason the adoption of a multipartite treaty 
of extradition with discretionary power was not recommended. The com- 
mittee also did not favor a mandatory provision even with nations whose 
systems of justice would insure a fair trial, because particular instances 
may arise from time to time where, in the sound discretion of the President, 
extradition should be denied. 

The impossibility of adequately prosecuting a crime in a jurisdiction far 
removed from the one in which the crime was committed, is obvious. The 

7 Chariton v. Kelly (1913), 229 U. S. 447; this Journat, Vol. 7 (1913), p. 637. 
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country of asylum has a less immediate interest in prosecuting crimes com- 
mitted in a foreign country. One would have to assume a community of 
moral interest sincerely accepted and acted upon between the nations of 
the world, an assumption difficult to make in a period of extreme national- 
ism. Furthermore, it is more difficult and more expensive, if not impossible, 
to present the evidence and to obtain the attendance of witnesses at a trial 
far removed from the place where the crime was committed. The Institute 
of International Law, at its Oxford meeting in 1880, adopted a resolution in 
favor of the extradition of nationals between nations having mutual con- 
fidence in their judicial institutions because the recognition of jurisdiction 
in the forum delicti is a method which assures the proper administration 
of penal justice.® 

The most direct method of meeting the present “regrettable” situation 
seems to the writer to be a general statute empowering the President, in his 
discretion, to extradite American citizens charged with crimes or offences 
committed abroad, wherever a treaty is in force with the requesting state 
by which it is mutually agreed to deliver up persons who have been charged 
with or convicted of the particular crimes or offences, provided the evidence 
of criminality is such as to justify the apprehension and commitment of such 
persons for trial if the crime or offence had been committed where the ac- 
cused shall be found. Such a statute would not change the interpretation 
of any treaty, but it would serve to grant discretionary power to the Ex- 
ecutive where such power has now been found to be lacking. It would 
avoid the necessity of re-negotiating a large number of extradition treaties 
with many countries and it would immediately close up a lacuna which, if 
allowed to continue, would soon become scandalous. This method also 
avoids the objection to the use of a discretionary power under a general 
or a specific treaty. The particular foreign state to which the extradition 
of an American citizen had been refused could not fairly infer a slight to its 
honor or dignity where the exception of nationals is clearly made by the 
provisions of the treaty and the discretionary power proceeds from an act 
of the national legislature. A negative discretion so exercised by the Execu- 
tive would then not represent a minus, while a discretion exercised in the 
affirmative would represent a plus of the rights granted under the treaty. 

It is not to be expected that Congress will attempt to grant jurisdiction 
to punish nationals for crimes committed abroad, even though the question 
were free from serious constitutional difficulties. But we must choose 
between the two alternatives which the late Louis Renault was wont to 
express succinctly in the command: “‘ Extradite or punish!’’ A government 
which has not lodged with any of its appropriate organs the power to do 
either, bears a heavy moral responsibility. 

ARTHUR K. KvuHN 


8 Annuaire of the Institute, 1880, Vol. V, p. 127. 
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THE LITVINOFF ASSIGNMENT AND THE BELMONT CASE 


On November 16, 1933, by an exchange of notes between Maxim M. 
Litvinoff and President Roosevelt, the Soviet Government assigned to the 
United States all “amounts, admitted to be due or that may be found to be 
due it, as the successor of prior Governments of Russia, or otherwise, from 
American nationals. . . 

Prior to 1918, a Russian corporation, the Petrograd Metal Works, had 
deposited a sum of money with August Belmont and Co., a private banking 
house in New York City. June 30 (17), 1918, one of the now familiar Soviet 
nationalization decrees terminated the existence of the Petrograd Metal 
Works (inter alia) and nationalized or appropriated all of its property and 
assets wherever situated. The United States, on the theory that the deposit 
of the Petrograd Metal Works with Belmont thus had become the property 
of the Soviet Government, as assignee under the Litvinoff assignment 
brought suit for the same against Belmont’s executors. The District Court 
for the Southern District of New York dismissed the complaint, on the 
ground that it did not state facts sufficient to constitute a cause of action. 
The dismissal was affirmed by the Circuit Court of Appeals for the Second 
Circuit (85 F [2d] 542). The Supreme Court reversed the decision, deciding 
“only that the complaint alleges facts sufficient to constitute a cause of 
action against the respondents.” ? 

The Circuit Court held, against the contention of the defendants, that the 
Litvinoff assignment was broad enough to cover a case of this kind; the 
Supreme Court agreed. The point seems clear from the outset, but the 
plaintiff—the United States—was able to strengthen its position by bringing 
about an exchange of notes between the United States Embassy in Moscow 
and Commissar Litvinoff on January 7, 1937, expressly confirming this in- 
terpretation of the agreement of November 16, 1933.’ 

The Circuit Court also held that “the allegation that the deposit account 
was confiscated must, on demurrer, be accepted as true.’’ There was there- 
fore no need to inquire into the scope and effect of the Soviet nationalization 
decree. The Circuit Court admitted that ‘With respect to property physi- 
cally located within Russian territory there can be no doubt that the decree 
of confiscation was effective to transfer title. . . .”’ But the court held that 
New York was the situs of this debt, payable in New York, and that the 
confiscatory decree would not be given extraterritorial effect. Finally, the 
Circuit Court discussed the question of public policy, much argued in the 
briefs. ‘Recognition,’ wrote Judge Swan, “permits Russia to resort to our 
courts and have its rights adjudged by the same principles as apply to other 


1 This Journat, Vol. 28 (1934), pp. 90 and 545; id., Supp., p. 10. 

? United States v. Morgan Belmont and Eleanor R. Belmont as Executors of the Last Will 
and Testament of August Belmont, Deceased, No. 532, October Term, 1936 (57 Sup. Ct.—, 
300 U. S.—), decided May 3, 1937; this JourNAL, infra, p. 537. 

* Text of notes in Petitioner’s Reply Brief, Appendix, p. 23 ff. 
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litigants. It expresses no policy as to what those principles are. . . . If 
the public policy of the United States is material, it would seem clearly 
adverse to a claim based on the Russian decree. But in our opinion it is the 
policy of New York which this court is to apply.” It was “‘really a question 
of title and state law, not federal law, governs the matter of title.” The 
New York policy was found in the state statute 4 which provided, in brief, 
that the title of the confiscating government should not be recognized at 
least until after the expiration of the period within which creditors or stock- 
holders may claim it.5 

The Supreme Court, speaking through Mr. Justice Sutherland, held: 
‘“‘We do not pause to inquire whether in fact there was any policy of the 
State of New York to be infringed, since we are of opinion that no state 
policy can prevail against the international compact here involved. . . . 
Plainly, the external powers of the United States are to be exercised without 
regard to state laws or policies.”” The court fails to discuss the interesting 
conflicts problem regarding the situs of the debt, apparently considering it 
immaterial. It relies on the unfortunate dictum of Mr. Justice Clarke in 
Oetjen v. Central Leather Co. (246 U. S. 297), that “recognition . . . is 
retroactive and validates all actions and conduct of the government so 
recognized from the commencement of its existence.”” It is a pity that the 
court was not led to disavow that statement which Judge John Bassett 
Moore has well said can not be justified by any law, national or international. 
“Recognition ‘validates’ nothing.” *® A distinction at least might have been 
drawn here by the court. In the Oetjen case, the subsequently recognized 
governmental authority had taken physical possession of a tangible res and 
had sold it, possession being in a private purchaser at the time of suit by the 
original owner’s assignees. The facts were similar in Luther v. Sagor, L. R. 
[1921] 3 K. B. 532, which Mr. Justice Sutherland cites as supporting the 
Oetjen case. In the Belmont case, however, the res was a debt which the 
Soviet Government had not even attempted to reduce to possession. So 
far as this res was concerned, the Soviet decree remained to be executed. 
The theory of the United States as plaintiff—a theory which the Supreme 
Court approves—was that the Soviet Government could properly have 
called upon American courts to aid in the enforcement of the decree. This 
situation differs widely from one wherein the foreign government has taken 
physical possession of a res in its territory and the court is asked to protect 
the property and possession of a bona fide purchaser. Perhaps in the latter 
cases, the court should not question the title based on an act of sovereignty, 


4N. Y. Sess. Laws, 1936, c. 917, adding Civil Practice Act, Sec. 977-b. 

5 There is an extensive literature on the New York cases which will not be discussed here, 
but attention may be called to the case of the Viadikavkazsky Railway Co. v. The New York 
Trust Co. (1934), 263 N. Y. 269, which contains some strong statements on a somewhat 
similar set of facts; this is one of the New York cases decided subsequent to recognition. 

6 “Fifty Years of International Law,” Harvard Law Review, Vol. L, pp. 395, 431 (1937). 
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but in the former case, as in the case of enforcement of penal and tax laws, 
the forum may well decline on the basis of its own public policy to assist the 
foreign sovereign in reducing to possession a res over which it has no physical 
control. So indeed Mr. Justice Stone (Mr. Justice Brandeis and Mr. 
Justice Cardozo concurring) in his separate opinion in the instant case, 
which accepts the result but rejects the path by which it is reached, says: 
“this court has often recognized that a state may refuse to give effect to a 
transfer, made elsewhere, of property which is within its own territorial 
limits, if the transfer is in conflict with its public policy.” 

As already noted, the majority opinion refuses to discuss the policy of 
New York. The minority finds no New York policy which would be vi- 
olated by requiring a New York debtor to pay his debt to the United States 
as the transferee of the creditor. Nevertheless, the minority points out that 
New York could and apparently does have a local policy subordinating the 
foreign creditor’s rights to those of local creditors. This point, the minority 
holds, does not affect the result because other parties may still intervene to 
assert against this fund any claims based on the law and policy of New York. 

So far as any public policy of the United States is concerned, the majority 
argues that: ‘‘What another country has done in the way of taking over 
property of its nationals, and especially of its corporations, is not a matter 
for judicial consideration here. Such nationals always look to their own 
government for any redress to which they may be entitled . . . it will be 
time enough to consider the rights of our nationals when, if ever, by proper 
judicial proceeding it shall be made to appear that they are so effected as to 
entitle them to judicial relief. . . . It does not appear that respondents 
have any interest in the matter beyond that of a custodian. Thus far no 
question under the Fifth Amendment is involved.” 

Although it does not appear to have been necessary to the decision, the 
court’s view on the effect of international agreements is of interest from the 
standpoint of international law. The court points out that the Litvinoff 
agreement was not a “treaty” in the sense of Article 2, Section 2, of the 
Constitution. It notes, however, that there may be other types of interna- 
tional compacts. It asserts that “the external powers of the United States 
are to be exercised without regard to state laws or policies. . . . In respect 
of all international negotiations and compacts, and in respect of our foreign 
relations generally, state lines disappear. As to such purposes the state of 
New York does not exist. Within the field of its powers, whatever the 
United States rightfully undertakes, it necessarily has warrant to consum- 
mate.”’ The minority is willing to assume for the purpose of argument that 
the United States by treaty ‘‘could alter the policy which a state might other- 
wise adopt.’’ It says it is unnecessary to decide that point because there 
was nothing in the record to suggest that the United States had any intention 
to override state policy for the reasons which have already been noted. 

The opinion of the court barely skirts the fringe of the interesting question 
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whether the United States through the treaty-making power may take 
private property without compensation notwithstanding the provisions of 
the Bill of Rights. The briefs in the case contain some interesting argument 
on the point.’ 

In the earlier case involving the Litvinoff assignments which came before 
the Supreme Court,® the court was able to avoid any comprehensive decision 
on the highly complicated legal situations which have arisen out of the Soviet 
nationalization decrees and subsequent recognition of the Soviet Govern- 
ment. The effect of this decision is also somewhat limited in scope, but, so 
far as the majority opinion is concerned, it leads off in an unsatisfactory 
direction. One is reminded of the fact that the Supreme Court for some 
time avoided passing upon the merits of the question whether a foreign state 
engaged in ordinary business thereby lost its sovereign immunity.® The 
minority opinion in the Belmont case suggests that the question of the 
recognition of foreign confiscatory decrees may still be the subject of ad- 
judication. Especially would this be true if, as contemplated in the major- 
ity opinion, the interests of American nationals under such Soviet decrees 
are brought up for consideration. Puiuip C. JESSUP 


THE ANNUAL MEETING OF THE SOCIETY 


The annual meeting of the American Society of International Law took 
place in Washington April 29-May 1 in accordance with the program pub- 
lished in the last number of the JouRNaL. There were four sessions starting 
on Thursday evening, April 29, and ending Saturday, May 1, at noon, with 
the closing banquet on Saturday evening. Each session was devoted to a 
particular subject except that of Saturday morning, which was reserved for 
the discussion of any previous subjects on the program. 

Following the usual custom, the opening session on Thursday evening was 
of a more formal character than those which followed. Dr. Scott’s presi- 
dential address was an appreciation of Elihu Root, the Society’s first Presi- 
dent, who passed away at his home in New York on February 7, 1937, a week 
before he would have attained his ninety-second birthday. Mr. Root was 
President of the Society from 1906 to 1924, and at every annual meeting 
during that period he delivered a presidential address which was an out- 
standing contribution to international law. The Society formally adopted 
Dr. Scott’s memorial address as the expression of the Society’s affection and 
admiration for its deceased former president. 


7 The subject is thoroughly treated in a manuscript about to be published by Willard 
Bunce Cowles: The Interference with Property in Consequence of Treaty without Just Com- 
pensation and without Due Process of Law. 

8 United States v. Bank of New York and Trust Co., 77 F. (2d) 866; affirmed, 296 U. S. 463. 
See this JourNAL, Vol. 28 (1934), p. 545. 

®The Muir case (1920), 254 U.S. 520; the Pesaro (1921), 255 U. S. 216; the Gul Djemal 
(1924), 264 U. S. 90; and, finally, Berizzi Brothers Co. v. S. S. Pesaro (1926), 271 U. S. 562. 
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The remainder of the opening session was devoted to the Inter-American 
Conference for the Maintenance of Peace, upon which subject the Society 
had the pleasure and honor of listening to one of its own active members, Dr. 
Charles G. Fenwick, Professor of Political Science, Bryn Mawr College, who 
was an Official delegate of the United States Government to the Conference. 
Dr. Fenwick, who is an outstanding advocate of international coéperation to 
attain collective security, expressed satisfaction with the results of the 
Buenos Aires Conference, and was particularly optimistic in regard to the 
conventional provisions providing for consultation among the American Re- 
publics whenever situations arise which threaten to disturb the peace of the 
Americas. 

In the forenoon of Friday, April 30, the Society took up certain features 
of international agreements of the United States. Mr. Charles Cheney 
Hyde, Professor of International Law, Columbia University, read a closely 
reasoned paper on ‘‘Constitutional Procedures for International Agreement,” 
in which he dealt separately with joint resolutions of Congress, executive 
agreements, and formal treaties. Mr. Hyde’s address was followed by a 
more detailed consideration of the executive trade agreements now being 
negotiated by the United States. Their constitutionality was questioned by 
Mr. Henry S. Fraser, of the Syracuse Bar. Miss Phoebe Morrison, of Yale 
University Law School, discussed the embargoing of war supplies to belliger- 
ents with which the United States might have such trade agreements, and 
Mr. William S. Culbertson, former American Ambassador to Chile, and now 
practising law in Washington, discussed from the wealth of his own experi- 
ence the most-favored-nation clause. He expressed the opinion that equal- 
ity of commercial treatment has now developed into a principle of common 
international law, and he offered the suggestion that the Society might con- 
sider this as an appropriate subject for codification. 

The discussions of the subjects of Friday morning were led by Professor 
Benjamin H. Williams, of the University of Pittsburgh, Mr. Willard B. 
Cowles, formerly of the U.S. Agency of the Mexican Claims Arbitration, and 
Mr. Stanley K. Hornbeck, Chief of the Division of Far Eastern Affairs of the 
Department of State. 

The afternoon session of Friday, April 30, was devoted to certain aspects of 
the laws of war and neutrality. This session was opened with a most inter- 
esting paper by Dr. John H. Spencer, former Adviser to the Ethiopian Gov- 
ernment, who, under the title of “Some Legal Aspects of Aircraft in Belliger- 
ent Operations,” gave a vivid account of the effects of the Italian aviation 
operations upon the Ethiopian armed forces and civilian population. Pro- 
fessor Lawrence Preuss, of the University of Michigan, read a paper entitled 
“The Effect of Governmental Controls on Neutral Duties.”” This paper 
brought out a discussion not only of the neutral status of such governments 
as the U.S. S. R., which might trade with belligerents, but also the increased 
neutral duties that might be imposed upon governments such as the United 
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States, which adopt neutrality legislation like that passed by Congress on 
April 30 last. Participating in the discussion of these two topics were Pro- 
fessor James W. Garner, of the University of Illinois, and Professor Philip C. 
Jessup, of Columbia University. 

It seemed necessary for the Society to take some notice of the tragic events 
which have been occurring in Spain since last summer, and the session of 
Friday evening, April 30, was reserved for the discussion of certain inter- 
national problems arising out of civil wars. Professor Robert R. Wilson, of 
Duke University, read a paper entitled ‘‘Recognition of Insurgency and 
Belligerency,”’ and Mr. Fred K. Nielsen, former Solicitor of the Department 
of State, delivered an address on ‘‘Insurgency and Maritime Law.” The 
general discussion on these subjects was led by Professor Norman J. Padel- 
ford, of the Fletcher School of Law and Diplomacy. 

The first part of the Saturday morning session was utilized to conclude the 
discussions on the several topics which had preceded. When this had been 
accomplished, the Society had a business meeting at which it heard reports 
of committees and elected officers for the next year. At the close of the 
business meeting, the Executive Council met and appointed committees for 
the ensuing year. It is a pleasure to inform the readers of the JouRNAL that 
the following new members were added to the Board of Editors: The Honor- 
able J. Reuben Clark, former Undersecretary of State and Ambassador to 
Mexico; Professor Clyde Eagleton, of New York University; and Professor 
Robert R. Wilson, of Duke University. 

At the banquet which closed the thirty-first annual meeting of the Society 
and which was presided over by President James Brown Scott, the speakers 
were the Honorable Sumner Welles, Undersecretary of State; Sefior Capitan 
Col6n Eloy Alfaro, Ambassador of Ecuador; Professor Percy E. Corbett, of 
McGill University, Montreal, Canada; and Dr. Afranio de Mello Franco, 
former Minister for Foreign Affairs of Brazil. 

The printed Proceedings of the meeting, including the verbatim report of 
all the general discussions as well as the texts of the formal addresses, are 
now ready and will be sent to all those who subscribe. The price is $1.50. 

GeorcE A. FincH 
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CHRONICLE OF INTERNATIONAL EVENTS 
For tHE Pertop Fesruary 16-May 15, 1937 
(Including earlier events not previously noted) 
WITH REFERENCES 


Abbreviations: B. 7. N., Bulletin of International News; C.S. Monitor, Christian Science 
Monitor; Clunet, Journal du droit international; Cmd., Great Britain, Parliamentary 
papers; Cong. Rec., Congressional Record; Cur. Hist., Current History (New York 
Times) ; Europe, L’Europe Nouvelle; Ez. Agr. Ser., U. S. Executive Agreement Series; 
G. B. Treaty Series, Great Britain Treaty Series; 7. L. O. B., International Labor Office 
Bulletin; L. N. M.S., League of Nations Monthly Summary; L. N. O. J., League of 
Nations Official Journal; L. N. T. S., League of Nations Treaty Series; P. A. U., Pan 
American Union Bulletin; Press Releases, U. S. State Department; R. A. J., Revue 
aéronautique international; 7’. J. B., Treaty Information Bulletin, U. S. State Depart- 
ment; U.S. T. S., U. S. Treaty Series. 


September, 1936 
18 Great Brirarin—Huneary. Signed treaty at Budapest, supplementary to treaty 
of Dec. 3, 1873, regarding extradition. Hungary, No. 1 (1936), Cmd. 5311. 


November, 1936 
5 Ecypt—Great Britain. Signed agreement regarding financial questions affecting 
the Anglo-Egyptian Sudan. Egypt, No.3 (1936), Cmd. 5319. 


6 Great Britain—Itaty. Signed agreement regarding commercial exchanges and 
payments. Italy, No. 2 (1936), Cmd. 5307. 


18 Great Britrarin—Irag. Exchanged ratifications of convention regarding legal pro- 
cedure in civil and commercial matters, signed at Bagdad on July 25, 1935. G. B. 
Treaty Series, No. 8 (1937). 


December, 1936 
14 Great Britain—Irag. Exchanged notes regarding commercial relations between 
Palestine and Iraq. G.B. Treaty Series, No. 9 (1937), Cmd. 5372. 


January, 1937 

6 DeNMARK—GrREAT Britain. Exchanged ratifications of agreement relating to 
trade and commerce, signed June 19, 1936. G. B. Treaty Series, No. 12 (1937). 

24 Butcarta—Yueostavia. Signed treaty of perpetual friendship at Belgrade. 
T.1.B., Feb. 1937, p. 9. 


February, 1937 
2-15 Wuite Stave Trape. Conference of central authorities in Eastern countries met 
at Bandoeng, Java. L. N. M.S., Feb. 1937, p. 26. 


11 Great Britain. On Feb. 11, memorandum on proposed resolution on defense 
loans was issued as Command Paper 5368. On Feb. 16, statement on five-year 
rearmament plan was issued as Command Paper 5374. N.Y. Times, Feb. 12 and 
17, 1937, p. 1. 


15-18 BaLKAN ENTENTE CONFERENCE. Held at Athens to discuss Bulgarian-Yugoslav pact 
of eternal friendship, and the gentlemen’s agreement between Italy and Great 
Britain. Central European Observer, Mar. 1937, p. 88. 

16 to April 19 Spain. Twenty-six nations (Non-Intervention Committee in London) 
approved blockade effective Feb. 20, and a plan to blockade Iberian peninsula by 
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Mar. 6. Portugal withheld consent. Text of provisions: N. Y. Times, Feb. 17, 
1937, p.1; C.S. Monitor, Feb. 18, 1937, p.6. International ban on foreign volun- 
teers in effect on Feb. 20. N.Y. Times, Feb. 21, 1937, p. 1, and Sect. IV, p. 1; 
Times (London), Feb. 22, 1937, p. 14. On Feb. 22, the Non-Intervention Com- 
mittee announced that all points at issue among the 27 nations regarding super- 
vision of Spanish coasts and frontiers to prevent foreign munitions and recruits 
from reaching warring factions in Spain had been settled, and Portugal’s objec- 
tions overcome. N. Y. Times, Feb. 23, 1937, p. 14. On Feb. 26, Russia and 
Portugal withdrew from naval patrol. N.Y. Times, Feb. 27, 1937, p.1. On March 
4, International Non-Intervention Committee postponed date to Mar. 20 as 
deadline for naval control. N.Y. Times, Mar. 5, 1937, p. 11. Complete control 
plan approved by committee on Mar. 8. N. Y. Times, Mar. 9, 1937, p. 3. On 
March 12, an international board for non-intervention in Spain was constituted. 
N.Y. Times, Mar. 13, 1937, p. 2. On Mar. 20, British reply to Valencia note of 
Feb. 9 was published. N.Y. Times, Apr. 12, 1937, p.1. Text: Times (London), 
Apr. 12, 1937, p. 13. On Mar. 25, Spanish Loyalist Government in note to Great 
Britain challenged right of Committee to interfere with its commerce. Partial 
text: N. Y. Times, Mar. 26, 1937, p. 6. On April 15, Italy agreed to discuss 
withdrawal of volunteers and Russia dropped objection to control plan. JN. Y. 
Times, Apr. 16 1937, p. 1. On Apr. 19, warships of 4 Powers representing 27 
nations began patrol of Spanish coast. N.Y. Times, Apr. 20, 1937, p. 1. 


CzecHosLovaK RepusLic—GerMaNyY. Signed agreement regarding status and man- 
agement of railways in the frontier district. B. J. N., Mar. 6, 1937, p. 767. 


Cupa—Great Britain. Signed trade treaty in Havana. N.Y. Times, Feb. 20, 1937, 
p. 1; Times (London), Feb. 27, 1937, p. 11; Cuba, No. 1, 1937, Cmd. 5383. 


GERMANY—PoLanpD. Signed agreement in Warsaw extending trade treaty of Nov. 
4, 1935 for period of two years. C.S. Monitor, Feb. 23, 1937, p. 6. 


Paracuay. Final withdrawal from League of Nations after two years’ notice, defi- 
nitely announced. N. Y. Times, Feb. 21, 1937, p. 22; L. N. M.S., Feb. 1937, p. 
32; L. N. O. J., Mar./Apr. 1937, p. 260. 


STANDSTILL AGREEMENT. “Standstill” conference between Foreign Bank Creditors 
Committee and German Debtors’ Committee closed, with renewal for twelve 
months of standstill agreement covering short-term credit to Germany of bank- 
ing houses of eight countries. Times (London), Feb. 22, 1937, p. 13. 


BeLtgriumM—UNnlITep States. Postal convention, signed at Brussels, Aug. 21, 1867, 
and supplementary conventions, signed at Washington, Mar. 1, 1870, and May 
9, 1873, denounced by Belgium. T. J. B., Feb. 1937, p. 18. 


CanapaA—GreaT Britain. Signed trade agreement in Ottawa to remain in force 
for three years. Times (London), Feb. 24, 1937, p. 14; Cmd. 5382. 


LeaGue oF Nations CoMMITTEE oF EXPERTS ON SANJAK OF ALEXANDRETTA. Met 
at Geneva on Feb. 25 to study questions relating to statute and fundamental law 
of the Sanjak. Resumed work from March 8 to 17. Meetings to be con- 
tinued. L. N. M.S., Feb-Mar. 1937, pp. 32 and 52. 


Swiss Nevutrauity. Statement of Adolf Hitler, German Chancellor, pledging 
to respect integrity and neutrality of Switzerland, communicated to Swiss Fed- 
eral Council. Times (London), Feb. 27, 1937, p. 12. 


’ 


March, 1937 


1 


PaNnaMA Cana Touts. President Roosevelt sent message to Congress asking leg- 
islation to amend existing law. Cong. Rec. (daily), Mar. 1, 1937, p. 2117. 


|| 
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2  CzecHostovak Repustic—France. Signed trade agreement in Prague. B. J. N., 
Mar. 6, 1937, p. 763. 


2 Iraty. Fascist Grand Council voted five-point arms plan. N. Y. Times, Mar. 3, 
1937, p. 6. 


Z NETHERLANDS—Norway. Signed trade agreement in Oslo, to remain in force 
until the end of the year. B. J. N., Mar. 6, 1937, p. 783. 


3 to April 17 Osto ConvenTION States. Representatives of six original signatories to 
Oslo Convention of Dec. 22, 1930 (Norway, Denmark, Sweden, Belgium, Lux- 
emburg and Holland) and Finland (a later signatory), met at The Hague to 
consider trade barriers and economic codperation. N. Y. Times, Mar. 4, 1937, 
p. 17; Times (London), Mar. 4, 1937, p. 13; B. J. N., Mar. 20, 1937, p. 823. On 
April 17, a continuation conference closed in Brussels after drafting agreements 
for facilitating trade between the respective countries. B.J. N., May 1, 1937, p. 
929; C. S. Monitor, April 29, 1937, p. 8. 


3 Pan AmMeriIcAN Union. Governing Board held important meeting, adopting com- 
mittee reports on codification, intellectual codperation and ratification of treaties 
and conventions, pursuant to action taken by Inter-American Conference on the 
Maintenance of Peace at Buenos Aires. It also acted on formation of permanent 
commissions of investigation and conciliation, provided for in the additional pro- 
tocol to the general convention of Inter-American conciliation of 1929. The 
report of a special committee on present status of the ratification of the five 
Pan American treaties and conventions signed prior to the Buenos Aires con- 
ference was considered by the Board. P. A. U., April, 1937, p. 349. 


3 Passports ror TRAVEL IN Spain. Statements of policy issued by Department of 
State on March 3 and 13. Press Releases, Mar. 6, 13, 20, 1937, pp. 125, 139, 154. 


5 -Recrprocat Trape AGREEMENT Act oF 1934. House Joint Res. 96 to extend until 
June 12, 1940, authority of the President to enter into foreign trade agree- 
ments was passed on Feb. 25. Cong Rec. (daily), Feb. 25, 1937, p. 1989. Presi- 
dent Roosevelt signed it on March 5. Cong. Rec. (daily), Mar. 9, 1937, p. 2562 
(Public Res. No. 10—75th Cong.). 


7  Ecypt AND THE League. Formal request for admission to the League received in 
Geneva on March 7. C.S. Monitor, Mar. 8, 1937, p. 1; N. Y. Times, Mar. 7, 
1937, p. 35. Following the request of Great Britain for special session of the 
Assembly, the League decided that it should open on May 26. L. N. M.S., 
March, 1937, p. 52. 


Cuina—Japan. Renunciation of territorial ambitions in China and offer of 
friendly relations on basis of equality made by Foreign Minister Naotake Sato in 
first speech before the House of Peers, N. Y. Times, Mar. 9, 1937, p. 1; Times 
(London), Mar. 9, 1937, p. 16; Foreign Policy Bulletin, Mar. 12, 1937. 


8 Mar Cantasrico. The Mar Cantabrico, Spanish motorship, which sailed from 
New York on Jan. 6, was sunk by Spanish insurgent cruiser Canarias and sunk 
with $2,700,000 cargo of airplanes and munitions from the United States. 
N.Y. Times, Mar. 9-10, 1937, p. 1. 


8-13 Raw Marermts. League of Nations Committee for study of problem held first 
session at Geneva. L.N.M.S., March, 1937, p.53; N. Y. Times, Mar. 13 and 14, 
1937, p. 2 and Sec. 4, p. 8. On March 20, its interim report was issued. Text: 
L. N. Doc. C.182.M.128.1937.11.B. 


9 Mexico AND THE SpANISH War. Mexican delegate to the League of Nations in- 
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formed Secretariat that his government would not conform to the provisions of 
the non-intervention agreement. Text: L. N. O.J., Mar./Apr. 1937, p. 264. 


Locarno Powers. Germany and Italy replied to Britain’s collective note to the 
Powers of Nov. 19, 1936, proposing new European security pact (new Rhine- 
land pact, to replace Locarno treaty repudiated by the Reich a year ago). JN. 
)’. Times, Mar. 13, 1937, pp. 1, 3; Mar. 14, 1937, IV, 4; Mar. 15, 1937, p. 1; Times 
(London), Mar. 13 and 15, 1937, pp. 12 and 14; Foreign Policy Bulletin, Mar. 26, 
1937. 

Munitions tn France. Decree published in the Journal Offictel of March 13 
stated that the armaments section of the Schneider works at Le Creusot would 
be taken over by the government. Times (London), Mar. 15, 1937, p. 13. 


Passports. State Department announced that agreements to become effective 
April 1, 1937, have been concluded between the United and States and Great 
Britain and Northern Ireland, Australia, New Zealand, India and Irish Free 
State for reciprocal reduction of non-immigration passport visa fees from ten 
to two dollars. Press Releases, Mar. 30, 1937, p. 153. 


Cuite—Cusa. Signed new commercial treaty in Havana. N. Y. Times, Mar. 15, 
1937, p. 12. 

Mexico—Unirep States. Exchanged ratifications of convention for protection of 
migratory birds and game mammals, signed Feb. 7, 1936. Press Releases, Mar. 
20, 1937, p. 155. Text: U.S. Treaty Series, No. 912; Supplement to this Jour- 
NAL, p. 139. 


PERMANENT Court oF ARBITRATION. Green Hackworth, Legal Adviser of the De- 
partment of State, appointed as fourth American member to succeed Elihu Root. 
N.Y. Times, Mar. 17, 1937, p. 26; Press Releases, Mar. 20, 1937, p. 156. 


GERMANY—UNItTep States. State Department replied to complaint of Ger- 
man ambassador against recent utterances in New York, derogatory to the head 
of the German state. Press Releases, Mar. 20, 1937, p. 157. 


PHILIPPINE TraDE. Arrangements for a Joint committee to study trade relations 
between the United States and the Philippines announced by President Quezon 
of the Philippine Islands and F. B. Sayre, Assistant Secretary of State. Press 
Releases, Mar. 20, 1937, p. 158. 


GerRMANY—VaticaNn. An encyclical, signed by the Pope, addressed to the Ger- 
man Episcopate and read in German Catholic churches on March 21, openly pro- 
claimed breaches of Reich Concordat. Summary: Times (London), Mar. 22, 
1937, p. 12; N. Y. Times, Mar. 23, 1937, p.5. Declaration that the Reich would 
not tolerate interference with its internal life was contained in its reply of April 
13. Times (London), Apr. 14, 1937, p. 13; Washington Post, Apr. 14, 1937, p. 1. 


Union or SoutH Arrica—Unirtep States. Signed agreement for reduction of pass- 
port visa fees. 7’. J. B., Mar. 1937, p. 23. 


Iraty—Yueoostavia. Signed political treaty and commercial treaty guaranteeing 
mutual frontiers and status quo in Adriatic for next five years, ete. N. Y. 
Times, Mar. 26, 1937, p. 1; Times (London), Mar. 27, 1937, p. 12; B. I. N., Apr. 
3, 1937, p. 872. 


JAPAN—UNItTEpD States. By exchange of notes, American Ambassador was in- 
structed to inform Japanese Government that settlement of terms concerning 
perpetual leaseholds, to expire Apr. 1, 1942, would be acceptable to United 
States Government. 7. J. B., Mar. 1937, p. 22. | 
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April, 1937 


1 


to 


10 


12 


12 to 


13 


15 


ApEN. Formally inaugurated as a colony of the British Empire. B. J. N., Apr. 
17, 1937, p. 887. 


Inp1A Constitution. Reformed constitution came into force. N.Y. Times, Apr. 
2, 1937, p. 9. 


FRANCE—SWITZERLAND. Signed trade agreement. B. J. N., Apr. 17, 1937, p. 889. 


LittLE ENTENTE CONFERENCE. Closed in Belgrade after re-affirming foreign 
policy of the three states. NM. Y. Times, Apr. 4, 1937, p. 4; Times (London), 
Apr. 3, 1937, p. 11. 


TEXTILE CoNFERENCE. Tripartite Technical Conference on the Textile Industry 
held in Washington under auspices of the International Labor Office. N. Y. 
Times, Apr. 3-18, 1937. 


EMBARGO ON Arms. Netherlands issued decree prohibiting export of arms to Spain. 
B. I. N., April 17, 1937, p. 902. 


Sucar ConFerENceE. Opened in London on April 5 with delegates from 23 na- 
tions. N. Y. Times, Apr. 6, 1937, p. 10; Times (London), Apr. 6, 1937, p. 16; 
Foreign Poltcy Bulletin, May 14, 1937. Closed on May 6 with signing of an 
international sugar agreement to adjust world production quotas on the free 
market. Summary: N. Y. Times, May 7, 1937, p. 9; Times (London), May 7, 
1937, p. 15. 


Wooprow Wirtson Mepavt. Awarded to Secretary Hull. Press Releases, Apr. 
10, 1937, p. 208. Text of address: N. Y. Times, Apr. 6, 1937, p. 13; Dept. of 
State Publication, No. 1006. 


EruHiop1a—UNItep States. American Legation at Addis Ababa and consulate at 
Tripoli were closed. N.Y. Times, Apr. 9, 1937, p. 12. 


GeRMANY—UNITep Srates. Announced that German-American Mixed Claims 
Commission would re-open hearings on Black Tom cases. N. Y. Times, Apr. 
9, 1937, p. 8. 


NETHERLANDS—UNITED States. President Roosevelt proclaimed trate agree- 
ment, signed Dec. 20, 1935, of which ratifications were exchanged on Apr. 8, 
1937. Press Releases, Apr. 10, 1937, p. 212. 


Inp1A—Japan. Initialed in Delhi protocol of a new trade agreement. B. /. N., 
Apr. 17, 1937, p. 898; Times (London), Apr. 13, 1937, p. 15. 


May 8 Montreux ConFerENCE ON EcyptiAN CapPITULATIONS. Opened at Mon- 
treux, Switzerland, on April 12, with submission of two draft conventions. WN. Y. 
Times, Apr. 13, 1937, p.8; Times (London), Apr. 13, 1937, p. 15; B. J. N., Apr. 17, 
1937, p. 909. Ended on May 8 with signing of a convention abolishing, after 
transition period of twelve years, a régime that has lasted since 1535, when the 
Turkish Sultan granted these privileges to the French. In 1949 all foreigners in 
Egypt will be subject to the Egyptian courts and laws in all matters, but until 
that date foreigners will remain under jurisdiction of existing mixed courts. 
Pledges concerning educational and other institutions were attached to the con- 
vention. N.Y. Times, May 9, 1937, p. 22; Times (London), May 10, 1937, p. 13. 


Mexico—Unitep States. Treaty providing for termination of Art. VIII of the 
Gadsden Treaty of Dec. 30, 1853, signed in Washington. Press Releases, Apr. 
17, 1937, p. 238. 


GerMANny—Great Britarn. Announced that Anglo-German trade and shipping 
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agreement of Dec. 2, 1924, had been extended to the British Dominions and 
colonies, including Kenya and Uganda. B. J. N., May 1, 1937, p. 19. 


ARGENTINA—NETHERLANDS. Signed immigration convention at Buenos Aires with 
view to revival of Dutch immigration. B.J.N., May 1, 1937, p. 12. 


CopIFICATION OF INTERNATIONAL Law. Inter-American Commission of Experts on 
Codification of International Law for the Americas completed its two-weeks’ 
session at the Pan American Union with the signing of a final act setting forth its 
conclusions. Names of members of the Commission. C. S. Monitor, Apr. 20, 
1937, p.5; P. A. U., April, 1937, p. 349. 


Puiuippine Arrairs. Joint preparatory committee of experts on Philippine af- 
fairs, appointed on April 14, held first meeting. The committee was estab- 
lished as result of conversations between the Interdepartmental Committee 
on Philippine Affairs and President Quezon of the Philippine Commonwealth. 
Press Releases, Apr. 24, 1937, p. 247. 


ARGENTINA—NETHERLANDS. Signed reciprocal trade treaty at Buenos Aires. N.Y. 
Times, Apr. 23, 1937, p. 4. 

NortH EvropgAN CoNFERENCE. Swedish, Danish, Norwegian and Finnish for- 
eign ministers ended two-day session in Helsingfors, for discussion of a con- 
vention between smaller states on publicity of arms expenditure and other mat- 
ters. Next conference to be in Stockholm, autumn, 1937. N. Y. Times, Apr. 
23, 19387, p.4. B. J. N., May 1, 1937, p. 930. 


TreaTY Two documents, releasing Belgium from her 
mutual assistance obligations under the Locarno treaty, were signed at Brussels. 
(1) Anglo-French declaration freeing Belgium from her treaty obligations, (2) 
Belgian acknowledgment of receipt of the release. Text of Anglo-French dec- 
laration: N. Y. Times, Apr. 25, 1937, p. 27; C. S. Monitor, Apr. 24, 1937, p. 1; 
Times (London), Apr. 26, 1937, p. 14. 


BurMA—CHINESE Bounpary. After a total of 116 meetings in 1936 and 1937, 
the Sino-British Joint Commission for the determination of the Yunnan-Burma 
boundary ended its labors, when the final report was signed. China Weekly 
Review, May 1, 1937, p. 322. 

British CotumBpia—CanapDA. Premier Patullo of British Columbia announced 
agreement under which Yukon Territory will become a part of British Columbia. 
Summary of agreement: C. S. Monitor, Apr. 27, 1937, p. 1. 


DISARMAMENT CONFERENCE. League Secretariat announced postponement to the 
last of May of disarmament conference, scheduled for May 6. L. N. Informa- 
tion Sectton, Apr. 27, 1937, No. 8127. 


GreRMANY—UNIrTep States. German Government formally inaugurated new pri- 
vate clearing system for German-American trade. N. Y. Times, Apr. 29, 1937, 
p. 6. 

Mexican Lanp Tenure. President Cardenas ruled that large American holdings 
of land may be divided immediately among Mexican peasants. Protest by 
Colorado River Company upheld by American Embassy. N. Y. Times, Apr. 
30, 1937, p. 12. 

In1sH Free State. Text of new constitution, which the people will be called upon 
to enact by plebiscite in June, made public by President de Valera. The new 
republic is to be called “Eire.” Summary: N. Y. Times, May 1, 1937, p. 1; 
Times (London), May 1, 1937, p. 16. Text: N. Y. Times, May 2, 1937, pp. 34-35. 
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May, 1937 
jt Emsarco ProctaMATIons. President Roosevelt issued proclamations on exporta- 
tion of arms, ammunition and implements of war, and export of arms, ammuni- 
tion and implements of war to Spain. Text: Press Releases, May 1, 1937, p. 288; 
Supplement to this JourNaAL, pp. 156, 160. 


1 NevutTrRALity Act oF 1937. Senate Joint Resolution No. 51, to amend Public Res- 
olution No. 74, 74th Congress, was approved by the President on May 1. Cong. 
Record (daily), May 6, 1937, p. 5505 (Pub. Res. No. 27, 75th Congress). Two 
proclamations carrying its terms into effect were also issued. Texts: N. Y. 
Times, May 2, 1937, p. 37; Supplement to this JourRNAL, pp. 147, 156, 160. 


1 SatvaporR—UNItTep States. Trade agreement, signed in San Salvador on Feb. 
19, 1937, proclaimed by President Roosevelt. Press Releases, May 1, 1937, p. 
295. Text: Press Releases, Feb. 20, 1937, p. 105. 


3 ARGENTINA—UNITED States. Secretary Hull sent letter to Illinois State Veter- 
inary Medical Association with reference to the Sanitary Treaty with Argen- 
tina. Text: Press Releases, May 8, 1937, p. 312. 


3 Russta—Unirep Srates. Supreme Court reversed the ruling by Second Circuit 
Court of Appeals, dismissing government suit involving provisions of 1933 rec- 
ognition agreement, under which Soviet Russia assigned to the United States its 
rights to eight million dollars’ worth of property in the United States. C. S. 
Monitor, May 3, 1937, p.1; N. Y. Times, May 4, 1937, p. 14. Text: This Jour- 
NAL, infra, p. 537. 


5 GerMany—Irtaty. Meeting of representatives at Rome ended with agreement 
not to return to the League of Nations until obstaeles are removed. German 
and Italian joint communiqués emphasized unity on important issues. JN. Y. 
Times, May 6, 1937, p.8; Times (London), May 6, 1937, p. 15. 


6 CoNnTRIBUTIONS FOR USE IN Spain. Regulations governing soliciting and receiving 
of contributions for use in Spain made public by State Department. Text: 
Press Releases, May 8, 1937, p. 309. 


8 Great Britrarn—ItTaLy. Journalistic relations broken off by Italy owing to “atti- 
tude” of writers of all papers except the Daily Mail, Evening News and The 
Observer. London reporters recalled to Italy by decree of Mussolini. N. Y. 
Times, May 9, 1937, p. 1; Times (London), May 10, 1937, p. 14. 


12. Georce VI. Crowned King of Great Britain and Ireland. N.Y. Times, May 12- 
13, 1937; Times (London), May 12-13, 1937. 


14 IMPERIAL CONFERENCE. Opened in London with speeches by Prime Minister Stan- 
ley Baldwin and the Prime Ministers of all the Dominions, except the Irish Free 
State, and also by spokesmen for India. N.Y. Times, May 15, 1937, p. 1; Times 
(London), May 15, 1937. 


INTERNATIONAL CONVENTIONS 


AértaL NavicaTion. Paris, Oct. 13, 1919. 
Ratification deposited: Peru, Jan. 8, 1937. 7.1. B., Mar. 1937, p. 17. 


AériaL NavicaTion. Paris, Oct. 13, 1919. Protocol of Amendments, Paris, June 1, 1935. 
Ratifications: Netherlands. Jan. 19, 1937. 7. J. B., Feb. 1937, p. 15. 


Am-Mar AGREEMENT. Panama, Dec. 22, 1936. 
Ratification: Panama. Jan. 27, 1937. T. J. B., Mar. 1937, p. 21. 


494 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


AIRPLANE TRANSPORT. Buenos Aires, June 19, 1935. 
Ratification deposited: Chile. Feb. 12,1937. 7./.B., Mar. 1937, p. 17. 


Artistic Exursitions. Buenos Aires, Dec. 23, 1936. 
Text: T.]. B., Feb. 1937, pp. 34-35; this JourNna, Supp., Vol. 31 (1937), pp. 71-72. 


AsyLUM ConveNTION. Havana, Feb. 20, 1928. 
Ratifications deposited: 
Colombia. Feb. 20, 1937. 7. J. B., Mar. 1937, p. 11. 
Salvador. Jan. 9, 1937. T. J. B., Feb. 1937, p. 10. 


AsyLuM. Montevideo, Dec. 26, 1933. 
Ratification: Nicaragua. Feb. 9, 1937. 7. J]. B., Apr. 1937, p. 11. 
Ratifications deposited: 
Brazil. Feb. 23, 1937. 7. J. B., Mar. 1937, p. 11. 
Salvador. Jan. 9, 1937. 7. J. B., Feb. 1937, p. 10. 


AvuToMoTIve TraFFric. Washington, Oct. 6, 1930. 
Ratification deposited: Peru. Mar. 25, 1937. 7’. J. B., Apr. 1937, p. 20. 


Brits oF EXCHANGE AND Promissory Notes. Convention and Protocol. Geneva, June, 
7, 1930. 
Accession: Poland. Dec. 19, 1936. L. N. O. J., Mar./Apr., 1937. 


Brits oF Lapinc. Brussels, Aug. 25, 1924. 
Ratification: Rumania. Mar. 8, 1937. 
Ratification deposited: France. Jan. 4, 1937. T.J. B., Apr. 1937, p. 19. 


Crviz War. Havana, Feb. 20, 1928. 
Ratification deposited: Salvador. Jan. 9, 1937. T.J. B., Feb. 1937, p. 5. 


Contaaious Diseases oF ANIMALS. Geneva, Feb. 20, 1935. 
Ratifications: 
Latvia. Jan. 20, 1937. 7. J. B., Feb. 1937, p. 12. 
Rumania. Mar.8, 1937. 7.J.B., Apr. 1937, pp. 13-14. 


COUNTERFEITING CURRENCY AND ProtocoL. Geneva, Apr. 20, 1929. 
Adhesion deposited: Turkey. Jan. 21, 1937. T. J]. B., Feb. 1937, p. 17; L. N. O. J., 
Mar./Apr. 1937. 
Driptomatic Orricers. Havana, Feb. 20, 1928. 
Ratification deposited: Colombia. T. J. B., Mar. 1937, p. 24. 
EDUCATIONAL AND Pusticity Firms. Buenos Aires, Dec. 23, 1936. 
Text: 7. J. B., Mar. 1937, pp. 27-29; this JourNna, Supp., Vol. 31 (1937), pp. 74-77. 


EpucaTIONAL Fitms. Geneva, Oct. 11, 1933. 
Adhesion deposited: Australia (by Great Britain). Dec. 23, 1936. 
Ratifications deposited: 
Greece. Jan. 27,1937. 7.1. B., Feb. 1937, pp. 10-11; L. N. O. J., Mar./Apr. 1937. 
Sweden. Dec. 17, 1936. L. N. O. J., Mar./Apr. 1937. 
or EpucaTioNaL CHARACTER. Geneva, Oct. 11, 1933. 
Adhesion (with reservation): U.S.S.R. 7.J/.B., Mar. 1937, p. 14. 
Export AND Import OF ANIMAL Propucts. Geneva, Feb. 20, 1935. 


Ratifications: 
Latvia. Jan. 22, 1937. T.J. B., Feb. 1937, p. 12. 
Rumania. Mar. 8, 1937. 7. J. B., Apr. 1937, pp. 13-14. 


ExtraDITIon. Montevideo, Dec. 26, 1933. 
Ratification deposited: Salvador. Jan. 9, 1937. B., Feb. 1937, p. 11. 
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GENEVA CONVENTION. Aug. 22, 1864. Revisions. 
Ratification deposited: Italy. Feb. 15, 1937. T./. B., Apr. 1937, p. 8. 


Hacue Convention. No. X (Geneva Convention on Maritime War). Oct. 18, 1907. 
Ratification: Italy. Dec. 15, 1936. T.J. B., Feb. 1937, p. 7. 


Hours oF WorK IN SHEET-GLASS WorkKs. Geneva, June 21, 1934. 
Ratification: Great Britain. Jan. 13,1937. 7T.].B., Feb. 1937, p. 18; L. N.O.J., Mar./ 
Apr. 1937. 


IMMUNITY OF GOVERNMENT VESSELS. Brussels, Apr. 10, 1926. Protocol, May 24, 1934. 
Ratification: Rumania. Mar. 8, 1937. 
Ratification deposited: Italy. Mar. 13, 1937. 7.1]. B., Apr. 1937, pp. 19-20. 


INTER-AMERICAN CONCILIATION. Washington, Jan. 5, 1929. 
Ratification deposited: Honduras. Jan. 21, 1937. 7. J. B., Mar. 1937, p. 1. 


INTER-AMERICAN CONCILIATION. Washington, Jan. 5, 1929. Additional Protocol, Monte- 
video, Dec. 26, 1933. 
Ratification deposited: Honduras. Feb. 9, 1937. 7. J. B., Feb. 1937, p. 1. 


INTER-AMERICAN CULTURAL RELATIONS. Buenos Aires, Dec. 23, 1936. 
Text: 7. 7. B., Feb. 1937, pp. 29-31; this JourNnau, Supp., Vol. 31 (1937), pp. 68-70. 


INTERCHANGE OF PuBLICATIONS. Buenos Aires, Dec. 23, 1936. 
Text: 7. J. B., Feb. 1937, pp. 31-32; this JourNa, Supp., Vol. 31 (1937), pp. 70-71. 


MarITIME Buoyace. Geneva, May 13, 1936. 
Signature (with reservation): Great Britain. Apr. 5, 1937. T.J. B., Apr. 1937, p. 20. 


Marit1ME Mortaaces. Brussels, Apr. 10, 1926. 
Ratification: Rumania. Mar. 8, 1937. 7. J]. B., Apr. 1937, p. 19. 


Narcotic DruG Trarric. Geneva, June 26, 1936. 
Signatures: 
Belgium (with reservation) Dec. 15, 1936. 
Colombia. Dec. 30, 1936. 
Estonia. Dec. 15, 1936. 
Hungary. Dec. 29, 1936. L. N. O. J., Mar./Apr. 1937. 


Narcotics. Geneva, July 13, 1931. Procés-verbal [of amendment]. Geneva, June 26, 

1936. 
Signatures (definitive) : 

Danzig (by Poland). Feb. 10, 1937. 
Estonia. Dec. 12, 1936. 
Hungary. Dec. 29, 1936. 
Iraq. Mar. 9, 1937. 
New Zealand. Dec. 12, 1936. 
Turkey. Jan. 15, 1937. L. N.O.J., Mar./Apr. 1937. 


NATIONALITY CONVENTION. The Hague, Apr. 12, 1930. 
Ratification: Netherlands (application to Netherlands Indies, Surinam and Curagao). 
Dec. 21, 1936. J]. B., Feb. 1936, p. 5. 
Ratification deposited: Netherlands. Apr. 2, 1937. T. J. B., Apr. 1937, p. 5. 


NATIONALITY CoNvENTION. The Hague, Apr. 12, 1930. Procés-verbal, Geneva, Apr. 2, 
1937. 
Notification of coming into force of the treaty, and list of ten ratifications and acces- 
sions. 7’. ]. B., Apr. 1937, pp. 6-7. 
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NatTIonauity. Protocol on Military Obligations in Cases of Double Nationality. The 
Hague, Apr. 12, 1930. 
Ratifications deposited: 
Colombia. Feb. 24, 1937. 7. J. B., Mar. 1937, p. 4. 
Netherlands. Apr. 2, 1937. 7. J. B., Apr. 1937, p. 5. 
Cuba. Oct. 22, 1936. 7. J]. B., Nov. 1936, p. 9; L. N. O. J., Dec. 1936. 


NaTIONALITY. Protocol on Statelessness. The Hague, Apr. 12, 1930. 
Ratification: Netherlands. Dec. 21, 1936. 7. J. B., Feb. 1937, p. 6. 
Ratification deposited: Netherlands. Apr. 2, 1937. T.J.B., Apr. 1937, p. 5. 


Nationauity. Protocol on Statelessness. The Hague, Apr. 12, 1930. Procés-verbal, Ge- 
neva, Apr. 2, 1937. 
Notification of coming into force of the treaty, and list of ten ratifications and ad- 
hesions. 7’. J. B., Apr. 1937, pp. 7-8. 


NATIONALITY OF WoMEN CONVENTION. Montevideo, Dec. 26, 1933. 
Ratification: Nicaragua. Feb. 5, 1937. 7. J. B., Apr. 1937, p. 14. 


Work Bakeries. Geneva, June 8, 1925. 
Ratification: Irish Free State. Apr. 15, 1937. 7.J.B., Apr. 1937, p. 18. 


NicgHt Work or WoMEN. Washington, Nov. 28, 1919. 
Denunctattons: 
Great Britain and Northern Ireland. Jan. 25, 1937. 7. J. B., Feb. 1937; L. N. O. J., 
Mar./Apr. 1937. 
Irish Free State. Apr. 15, 1937. T.J.B., Apr. 1937, p. 18. 


Nicut Work or Women. Washington, Nov. 28,1919. Revised 1934. 
Ratifications: 
Great Britain and Northern Ireland. Jan. 25, 1937. TJ. J. B., Feb. 1937, p. 17; 
be Mar./Apr. 1937. 
Hungary. Dec. 18, 1936. L. N.O.J., Mar./Apr. 1937. 
Irish Free State. Apr. 15, 1937. 7. J. B., Apr. 1937, p. 18. 


Opium SMoKING. Bangkok, Nov. 27, 1931. 
Ratifications deposited: 
Great Britain. Apr. 3, 1933. 
India. Dec. 4, 1935. G. B. Treaty Series, No. 13 (1937). 
Japan. Jan. 22, 1937. L. N. O. J., Mar./Apr. 1937. 


Pan AMERICAN HiagHway. Buenos Aires, Dec. 23, 1936. 
Text: 7.1. B., Feb. 1937, pp. 33-34; this Journau, Supp., Vol. 31 (1937), pp. 66-68. 


Parcet Post AGREEMENT. Panama, Dec. 22, 1936. 
Ratification: Panama, Jan. 27, 1937. 7. J. B., Mar. 1937, p. 21. 


PERMANENT Court oF INTERNATIONAL JusTicH. Revised Statute. Geneva, Sept. 14, 
1929. 
Ratification: Brazil. Jan. 26, 1937. L.N.M.S., Feb. 1937, p. 37; T. J. B., Feb. 1937, 
p.1; L. N.O.J., Mar./Apr. 1937. 


PostaL UNION OF THE AMERICAS AND SPAIN. Panama, Dec. 22, 1936. 
Rattfication: Panama. Jan. 27, 1937. 7. J. B., Mar. 1937, p. 21. 


PREVENTION OF CONTROVERSIES. Buenos Aires, Dec. 23, 1936. 
Text: T.J. B., Feb. 1937, pp. 26-29; this Journax, Supp., Vol. 31 (1937), pp. 63-64. 


Pusiic Heattu Orrice. Rome, Dec. 9, 1907. 
Adhesion: Lebanon and Syria. Jan. 4, 1937. 7. J. B., Feb. 1937, p. 11. 
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Rartways Recime. Convention and Statute. Geneva, Dec. 9, 1923. 
Ratification: Finland. Feb. 11, 1937. L. N.O.J., Mar./Apr. 1937. 


Rep Cross. Geneva, July 27, 1929. 
Adhesion: Danzig. Oct. 30, 1936. T.J. B., Mar. 1937, p. 7. 


REFUGEES FROM GERMANY. Provisional Agreement and Final Act, Geneva, July 4, 1936. 
Signature (definitive): Spain. Jan. 27, 1937. L. N. O.J., Mar./Apr. 1937. 


Ricuts AND Duties or States. Montevideo, Dec. 26, 1933. 
Ratifications deposited: 
Brazil. Feb. 23, 1937. T. J. B., Mar. 1987, p. 4. 
El Salvador. Jan. 9, 1937. T.J. B., Feb. 1937, p. 5. 


Roap Sianats. Geneva, Mar. 30, 1931. 
Ratification: Hungary. Jan. 8, 1937. L. N.O.J., Mar./Apr. 1937. 


RogericH Pact. Washington, Apr. 15, 1935. 
Ratification deposited: Colombia. Feb. 20, 1937. T.J. B., Mar. 1937, p. 24. 


Russer Propuction AND Export. London, May 7, 1934. Protocol, Feb. 5, 1937. 
Text: G. B. Treaty Series, No. 11 (1937), Cmd. 5384. 


Sarety oF Lire at Sea. London, May 31, 1929. 
Promulgation: United States. Feb. 5, 1937. 7. J. B., Feb. 1937, p. 12. 


Sanitary ConvENTION. Paris, June 21, 1926. 
Ratification deposited: Chile. Jan. 8, 1937. T. I. B., Mar. 1937, p. 15. 


Straits ConveENTION. Montreux, July 20, 1936. 
Ratification: Japan. Feb. 10, 1937. N.Y. Times, Feb. 11, 1937, p. 8. 


SUBMARINE CaBLEs. Paris, Mar. 14, 1884. Declarations, Dec. 1, 1886 and Mar. 23, 1887. 
Protocols, Mar. 23, 1887 and July 7, 1887. 
Adhesion: Morocco. June 16, 1936. 7’. J. B., Nov. 1936, p. 21. 


SUBMARINE WarFARE. Procés-verbal. London, Nov. 6, 1936. 
Adhesion: Greece. Jan. 11, 1937. T.J. B., Feb. 1937, p. 8. 


SuBMARINES IN War. Procés-verbal. London, Nov. 6, 1936. (Part IV, Art. 22 [Mari- 
time action of submarines against naval vessels].) 
Adhesions: 
Albania. Mar. 3, 1937. 
Bulgaria. Mar. 1, 1937. 
Panama. Feb. 26, 1937. 
Nepal. Jan. 27, 1937. 
Finland. Feb. 18, 1937. 
Haiti. Jan. 23, 1937. 
Sweden. Feb. 15, 1937. 
U.S.S.R. Feb. 3, 1937. 7. J. B., March, 1937, pp. 6-7. 
Greece. Jan. 11,1937. 7.J.B., Feb., 1937, p. 8. 
See this JourNAL, Supp., p. 137 


TELECOMMUNICATIONS CONVENTION. Madrid, Dec. 9, 1932. 
Denunciation: Nicaragua. Nov. 26, 1936. 7. J. B., Feb. 1937, p. 19. 


TraDE-MarkK AND CoMMERCIAL CONVENTION, AND Prorocot ON TRADE-Mark REGISTRATION. 
Washington, Feb. 20, 1929. 
Ratification deposited: Peru. Mar. 25, 1937. T. J. B., Apr. 1937, p. 18. 
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TRANSIT OF ANIMALS AND ANIMAL Propucts. Geneva, Feb. 20, 1935. 
Ratifications: 
Latvia. Jan. 21, 1937. 7.J]. B., Feb. 1937, p. 12. 
Rumania. Mar. 8, 1937. T. J. B., Apr. 1937, pp. 13-14. 


UNDERGROUND WorkK (WoMEN) CoNnvVENTION. Geneva, June 21, 1935. 
Ratification: Netherlands. Feb. 20, 1937. L. N.O. J., Mar./Apr. 1937. 


WuHaLina. Geneva, Sept. 24, 1931. 
Accessions: Newfoundland and 35 other British possessions. Feb. 17,1937. L.N.O. J., 
Mar./Apr. 1937. 
Wuite Stave Trape. Paris, Mar. 18, 1904. 
Promulgation: Colombia. Jan. 9, 1937. 7. J]. B., Apr. 1937, p. 15. 


Wuite Stave Trape. Paris, May 4, 1910. 
Promulgation: Colombia. Jan. 9, 1937. 7. J. B., Apr. 1937, p. 15. 


Wuite Stave TrapE (Women of Full Age). Geneva, Oct. 11, 1933. 
Accession: Finland. Dec. 21, 1936. 
Ratification: Portugal. Jan. 7, 1937. L.N.O.J., Mar./Apr. 1937. 


Wines (Analysis). Rome, June 5, 1935. 
Adhesion: Belgium. Dec. 2, 1935 (effective June 15, 1937). 
Ratification deposited: Bulgaria. Dec. 15, 1936. T. J. B., Feb. 1937, p. 15. 


WorKMEN’S COMPENSATION FOR OCCUPATIONAL DisEAses. Geneva, June 10, 1925. 
Denunciations: 
Irish Free State. Apr. 15, 1937. T. J. B., Apr. 1937, p. 18. 
Sweden. Feb. 24, 1937. L. N.O.J., Mar./Apr. 1937; T. J. B., Mar. 1937, p. 20. 
WorKMEN’S CoMPENSATION FOR OccUPATIONAL Diseases. Geneva, June 10, 1925. Re- 
vised 1934. 
Ratifications: 
Irish Free State. Apr. 15, 1937. 7. J. B., Apr. 1937, p. 18. 
Sweden. Feb. 24, 1937. L. N. O. J., Mar./Apr. 1937; T. 7. B., Mar. 1937, p. 20. 
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GREAT BRITAIN: HOUSE OF LORDS 


(LORD ATKIN, LORD RUSSELL OF KILLOWEN, LORD MACMILLAN, LORD MAUGHAM, 
AND LORD ROCHE) 
Tue Kina v. INTERNATIONAL TRUSTEE FOR THE PROTECTION OF BONDHOLDERS 
AKTIENGESELLSCHAFT * 
March 15, 1937 


The suppliants were the holders of a $1,000 20-year 51% per cent. coupon gold bond, 
dated Feb. 1, 1917, and issued in the United States by the British Government. Principal 
and interest were payable at the option of the holder either in New York City in gold 
coin of the United States of the standard of weight and fineness existing on Feb. 1, 1917, 
or in London, England, in sterling money at the fixed rate of $4.8612 to the pound. 

On June 5, 1933, the gold content of the dollar was reduced by a Joint Resolution of the 
United States Congress which enacted that “Every obligation heretofore or hereinafter 
incurred .. . shall be discharged upon payment, dollar for dollar, in any coin or cur- 
rency which at the time of payment is legal tender for public and private debts,” and 
declared every contractual provision to the contrary to be against public policy. 

The suppliants brought a petition of right to have the question determined whether 
the British Government could discharge its obligations under the bond by making pay- 
ments in depreciated dollars or whether it must pay such a number of depreciated 
dollars as would equal in value the number of dollars of the standard specified in the bond. 

Held, That the law applicable to the contract was the law of the State of New York, 
and that as the Joint Resolution of Congress had the statutory effect of requiring a bond 
expressed in the present form to be discharged on payment dollar for dollar of the 
nominal amount, the suppliants’ claim to be paid in America a larger sum than the 


nominal amount failed. 
Decision of the Court of Appeal (53 The Times L. R. 64; this Jovrnat, Vol. 31, p. 142) 
reversed. 


Lorp ATKIN: My Lords, this is an appeal brought in a petition of right in 
which the suppliants claim to have determined by the courts their rights as 
holders of bonds and the annexed coupons issued by the British Government 
in the United States of America in 1917. The bonds contain what is now 
known as a gold clause in a well-known form. The question is whether the 
holders are entitled to be paid in New York in American currency the present 
value of the amount of gold represented by the nominal amount of the bonds 
in gold coins of the specified fineness of 1917, or are only entitled to be paid in 
New York in American currency the nominal amount of the bonds. The sup- 
pliants do not appear to have tendered either bond or coupon at the place of 
payment in New York so as to be able either to claim in debt or damages, but 
the Attorney-General, representing the Crown, agrees with the suppliants 
in desiring the real questions at issue to be determined, and the courts have 
proceeded on that footing. 

Various questions have been raised in this case, but that which comes first 
under consideration is what is the proper law of the contract: for if that be an- 
swered in one way no further issues remain. I will therefore proceed to discuss 
that matter. The legal principles which are to guide an English court on the 
question of the proper law of a contract are now well settled. It is the law 
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which the parties intended to apply. Their intention will be ascertained by 
the intention expressed in the contract, if any, which will be conclusive. If no 
intention be expressed, the intention will be presumed by the court from the 
terms of the contract and the relevant circumstances. In coming to its con- 
clusion the court will be guided by rules which indicate that particular facts 
or conditions lead to a prima facie inference, in some cases an almost conclu- 
sive inference, as to the intention of the parties to apply a particular law— 
e.g., the country where the contract is made, the country where the contract 
is to be performed, if the contract relates to immovables the country where 
they are situate, the country under whose flag the ship sails in which goods are 
contracted to be carried. 

But all these rules but serve to give prima facie indications of intention. 
They are all capable of being overcome by counter indications, however diffi- 
cult it may be in some cases to find such. The principle of law so stated ap- 
plies equally to contracts to which a sovereign State is a party as to other 
contracts. In the present case both Mr. Justice Branson * and the Court of 
Appeal appear to have considered themselves bound by authority to hold 
that where a sovereign State is party to a contract the only proper inference 
to be drawn is that it did not intend that any system of law should be applied 
to its contract other than its own, and that this conclusion is either necessi- 
tated or reinforced by the consideration that only in its own court if at all can 
it be sued. For this proposition two cases are cited. The first is Smith v. 
Weguelin (L. R. 8 Eq. 198). That was the case of a Peruvian loan nego- 
tiated in this country. So far as I can see, Lord Romilly, in dealing with the 
topic, is doing no more than negativing a contention that where a government 
negotiates a loan in a foreign country the law of that country is necessarily 
the law of the contract. He points to the case where a foreign loan in this 
country is negotiated at the same time in the same terms in different foreign 
countries as conclusive to negative the inference that English law is intended 
and he proceeds (L. R. 8 Eq., at p. 213): “so, if the English Government were 
to negotiate a loan in Paris or in New York, the English law must be applied to 
construe and regulate the contract.” I cannot think that Lord Romilly was in- 
tending to lay down a rule applicable in all cireumstances—as, for instance, if 
the contract expressly made the foreign law applicable. His remarks are in 
fact obiter, but in any event do not, I think, purport to lay down a rule of uni- 
versal application. The other case is Goodwin v. Robarts (1 App. Cas. 476, at 
p. 495), in a passage in the speech of Lord Selborne approving the remarks of 
Lord Romilly in Smith v. Weguelin (supra), with which Lord Selborne was 
specially acquainted, having been counsel for the successful party. In Good- 
win v. Robarts (suyra), what Lord Selborne said had little to do with the 
ground of the decision. The question in that case was whether the scrip of a 
Russian loan was negotiable. It had been agreed in the Exchequer Court 
(L. R. 10 Ex. 76) that if English law applied, common law principles pre- 
vented the extension of negotiability to any choses in action not made so by 


* See this JouRNAL, Vol. 30 (1936), p. 324.—Eb. 
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statute. The Divisional Court held that the scrip was governed by Russian 
law and that the question did not arise. In the Exchequer Chamber Lord 
Chief Justice Cockburn, C. J. (L. R. 10 Ex. 337) in that remarkable judgment 
which is one of the charters of the liberty of the common law, pronounced 
that the proper law was immaterial, for by English law commercial custom 
could attach the qualities of negotiability to forms of contract hitherto not 
negotiable. The House of Lords took the same view. It would appear, there- 
fore, that these cases afford little authority for the proposition. In principle 
it must be ill-founded. It cannot be disputed that a government may ex- 
pressly agree to be bound by a foreign law. It seems to me equally indis- 
putable that without any expressed intention the inference that a government 
so intended may be necessarily inferred from the circumstances, as where a 
government enters into a contract in a foreign country for the purchase of 
land situate in that country in the terms appropriate only to the law of that 
country ; or enters into a contract of affreightment with the owners of a foreign 
ship on the terms expressed in a foreign bill of lading, or employs in a foreign 
country foreign labor in circumstances to which foreign labor laws would ap- 
ply. It appears, therefore, that in every case, whether a government be a 
party or not, the general principle which determines the proper law of the 
contract is the same; it depends on the intention of the parties, either ex- 
pressed in the contract or to be inferred from the terms of the contract, and the 
circumstances, and in the latter case the inference may be drawn that the 
parties intended a foreign law to apply. The circumstance that a govern- 
ment is a party is entitled to great weight in drawing the appropriate infer- 
ence, but it is not conclusive and is only one factor in the problem. 

We can, therefore, approach the question: What is the proper law of this 
contract? untrammelled by any rule binding us to hold that it is English 
law. The contract had its origin in the fact that in 1917 under the powers of 
the War Loan Act, 1916, the British Treasury arranged to borrow the sum of 
$250,000,000 in the United States of America upon the security of Treasury 
notes payable as to $100,000,000 one year after date and as to $150,000,000 
two years after date. The notes were to be secured by the deposit with the 
Bankers Trust Company, New York, of certain securities on the terms and 
conditions contained in a pledge agreement which is dated February 1, 1917. 

It should be noted that no question arises as to the authority of the Treas- 
ury to raise money on these terms, or to agree to apply foreign law to the 
loan if desired. The War Loan Act, 1916, empowers the Treasury to raise 
money on such terms as it thinks fit, and it would seem obvious that at that 
stage of the Great War neither the Government nor the legislature would be 
likely to hesitate to adopt the law of any civilized country if the terms of the 
loan were otherwise agreeable. The only provision of the War Loan Act that 
is relevant is the provision that the loan is repayable out of the Consolidated 
Fund, a domestic matter which only concerns the authority to pay. I have 
thought is necessary to mention this matter, for it is obvious that govern- 
ment contracts may well be made by authority of and regulated by statutes 
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which will themselves determine the law to be applied; for, at least as far as 
they are applicable, an English court would have to follow them. There is 
no difficulty of that kind in the present case; and this is further indicated by 
the fact that it is the British Government itself which is contending for the 
application of the American law. 

It appears to me essential to keep in mind the whole of the documents which 
in sequence led to the creation of the obligation of the British Government ex- 
pressed in the bonds in suit. They are the foundation of the reasoning which 
leads me to the conclusion that not English but American law is the proper law 
of this contract. It is necessary, unfortunately, that they should be set 
out in full. 


DOCUMENTS 
OFFER 


Finat Proor 
$250,000,000 


UNITED KINGDOM OF GREAT BRITAIN AND IRELAND 
ONE-YEAR AND TWO-YEAR 54 PER CENT. SECURED LOAN CONVERTIBLE GOLD NOTES 


Dated February 1, 1917. 

Interest payable February 1 and August 1. 

$100,000,000 One-Year Notes due February 1, 1918. 

$150,000,000 Two-Year Notes due February 1, 1919. 

Principal and interest payable at the office of J. P. Morgan & Co. 

Convertible upon notice, at the option of the holder, at any time before maturity, or (if 
called for earlier redemption) at any time until and including the date of such re- 
demption, into twenty-year 54% per cent. bonds of the United Kingdom of Great Britain 
and Ireland, payable February 1, 1937, and not subject to prior redemption. 

Principal and interest of the notes, and of the bonds into which they may be converted, 
is to be payable, without deduction for British taxes, present or future, in New York 
in United States gold coin or, at the option of the holder, in London in sterling at the 
fixed rate of $4.86% to the pound. 

Coupon notes in denominations of $1,000, $5,000 and $10,000. 

Redeemable at the option of the Government in whole or in part, on thirty (30) days 
notice, as follows: 

One-Year Notes. Two-Year Notes. 
From February 1, 1917 to January 31, 1918.... 101 and interest. 102 and interest. 
From February 1, 1918 to January 31, 1919.... 101 and interest. 
The notes are to be secured by pledge with Bankers Trust Company, New York, under 

a pledge agreement executed by the government, of securities approved by J. P. Morgan & 

Co., of an aggregate value of not less than $300,000,000 calculated on the basis of the then 

prevailing markets, sterling securities being valued in dollars at the prevailing rate of 

exchange, namely :— 

Group I.—Stocks, bonds and/or other securities of American municipalities and cor- 
porations and of the Canadian Pacific Railway Company and bonds and/or other 
obligations (either as maker or guarantor) of the Government of the Dominion of 
Canada, the Colony of Newfoundland and/or provinces of the Dominion of Canada; 
and/or approved Canadian municipalities: 

Aggregate value not less than $150,000,000. 
(Of the foregoing there will be somewhat over $100,000,000 in value in the securities 
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of municipalities and corporations of the United States and of the Canadian Pacific 

Railway Company). 

Group I].—Bonds and/or other obligations (either as maker or guarantor) of any or 
all of the several following governments, to wit: Argentina, Chile, Cuba, Common- 
wealth of Australia, Egypt, Japan, New Zealand and Union of South Africa, and/or 
bonds and/or other obligations of approved railways in Argentina and/or of the 
Grand Trunk Railway Company of Canada, and/or approximately $25,000,000 value in 
bonds and/or other obligations of dividend-paying British railway companies: 

Aggregate value not less than $150,000,000 


Total, $300,000,000 

Pending the arrival and deposit of definitive securities as above, the government is to 
deposit temporarily with the Trust Company either approved New York Stock Exchange 
collateral or cash. 

If the pledged securities depreciate in value, the government is to deposit additional 
securities to maintain the 20 per cent margin. 

The government is to reserve the right from time to time to sell for cash any of the 
pledged securities, the proceeds of sale to be applied to the retirement of notes by pur- 
chase or by redemption by lot. 

Upon the retirement of the one-year Notes, or upon reduction of the amount of notes 
outstanding, through conversion, a proportionate amount of the collateral may be with- 
drawn approximately rateably from each class. 

The government also from time to time may make substitutions of securities, but such 
substitutions are not to vary the then relative amounts in value of the groups. All 
substitutions, withdrawals, and valuations of securities are to be approved by J. P. 
Morgan & Co. 

This offering is made subject to the approval by our counsel of necessary formalities. 

We offer the above Notes for subscription as follows: 

The One-Year Notes at 99.52 and interest, yielding 6 per cent. 
Two Two-Year Notes at 99.07 and interest, yielding 6 per cent. 

Subscription books will be opened at the office of J. P. Morgan & Co. at 10 o’clock a.m. 
January 24, 1917, and will be closed at 10 o’clock a.m., January 31, 1917, or earlier, in their 
discretion. 

The right is reserved to reject any and all applications, and also, in any event, to award 
a smaller amount than applied for. 

Amounts due on allotments will be payable at the office of J. P. Morgan & Co. in New 
York funds, to their order, and the date of payment will be given in the notices of 
allotment. 

Temporary certificates will be delivered pending the preparation of the definitive notes. 


J. P. Morgan & Co. Bankers Trust Company, New York City. 
First NationaL BANK, New York City. FarMers Loan & Trust Company, New 
NationaL Crry Company, New York City. York City. 

Harris Trust & Savines BanK, Chicago. CentraAL Trust Company oF ILLINOIS, 
Brown Brotuers & Co. Chicago. 

Wo. A. Reap & Co. Hausey, Stuart & Co., Chicago. 

J.& W. Serieman & Co. CONTINENTAL AND COMMERCIAL TRUST AND 
Kipper, Peasopy & Co. Savincs Bank, Chicago. 

Lee, Hiceinson & Co. Nationa Bank, Buffalo. 

Lazarp FREREs. Union Trust Company, Pittsburgh. 
Kisse., Kinnicutt & Co. First & Dertrorr Nationa, Bank, 
Wurre, Wetp & Co. Detroit. 


Guaranty Trust Company or New York. 
New York, January 22, 1917. 
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THE GOVERNMENT OF THE UNITED KINGDOM OF GREAT BRITAIN AND IRELAND TO BANKERS 
TRUST COMPANY 


PLEDGE 
Dated February 1, 1917, securing $250,000,000 
One-Year and Two-Year 5% per cent. Secured Loan Convertible Gold Notes 


Interest payable August 1 and February 1 


New Yorx Ciry, 
February 1, 1917 
To Bankers Trust Company, 
New York City. 
Dear Sirs: 

Tue GOVERNMENT OF THE Unirep Kincpom or GREAT BriTaIN AND IRELAND (hereinafter 
termed the “obligor”) is about to issue and to sell its 54% per cent. Secured Loan Con- 
vertible Gold Notes for the aggregate principal amount of $250,000,000, dated February 1, 
1917, of which $100,000,000 principal amount are one-year notes maturing February 1, 
1918, and $150,000,000 principal amount are two-year notes maturing February 1, 1919; 
such notes (hereinafter referred to as the notes) to be substantially in the form (the 
blanks therein being appropriately filled) marked Schedule A-1 hereto annexed, and to 
be authenticated by the certificate thereon executed by your company. Pending the 
preparation of the definitive notes, temporary notes without coupons, substantially in 
said form, may be issued in any denomination and similarly authenticated. The twenty- 
year 5% per cent. bonds, into which such notes may be converted as therein provided, are 
to be substantially in the forms (the blanks therein being appropriately filled) marked 
Schedule A-2 hereto annexed. 

I. In order to secure the payment, principal and interest, of all the notes of said issue 
at any time outstanding according to their tenor, and in consideration of the purchase 
and acceptance of such notes by the original and subsequent takers and holders thereof, 
the obligor hereby pledges with your company certain bonds, stocks and other securities 
(hereinafter termed, collectively, “pledged securities”) of the aggregate value of not less 
than $300,000,000 as follows: the several issues of such securities which are or may be 
pledged, and the unit values at which such securities severally and respectively are or 
are to be pledged hereunder, being set forth in Schedule B hereto annexed, v1z.: 

Group 1. Stocks bonds and other securities of American municipalities and corpora- 
tions and the Canadian Pacific Railway Company, and bonds and other obligations 
(either as maker or guarantor) of the Government of the Dominion of Canada, the 
Colony of Newfoundland, and provinces of the Dominion of Canada, and bonds and 
other securities of approved Canadian municipalities: Aggregate value not less than 
$150,000,000. 

Group 2. Bonds and other obligations (either as maker or guarantor) of any or all 
of the several following governments to wit: Argentina, Chile, Cuba, Commonwealth 
of Australia, Egypt, Japan, New Zealand, and Union of South Africa, and bonds and 
other obligations of approved railways in Argentina, and bonds and other obligations 
of the Grand Trunk Railway Company of Canada, and approximately $25,000,000 value 
in bonds and other obligations of dividend-paying British railway companies: Aggregate 
value not less than $150,000,000. 

Such pledge to your company is in trust for the benefit of all present and future holders 
of the notes, so that subject to the terms hereof the principal and interest of the notes 
shall be secured rateably by such pledge. 

Coupons or warrants for interest or dividends maturing or payable on or prior to 
February 1, 1918, on any securities held by your company under this writing, may be 
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lodged at the office of Guaranty Trust Company of New York in London, England, or 
at such other agencies in London as your company may elect. 

II. In case at the time of the authentication by your company of the notes, the obligor 
shall not have delivered to you all of the securities deliverable under Clause I hereof, 
the obligor will deposit temporarily with you, as part of the security hereunder, (1) 
stocks, bonds or other securities that are listed upon the New York Stock Exchange and 
are approved by J. P. Morgan & Co. as acceptable for the purpose, of a value equal to 
the difference between $300,000,000 and the aggregate value of the securities that shall 
have been delivered under Clause I, and (2) a sum in cash equal to five-sixths of the 
difference, if any, between $300,000,000 and the aggregate value of the securities delivered 
under Clause I and the securities under this Clause II. 

Thereafter from time to time upon delivery to your company of any securities de- 
liverable under Clause I and not theretofore delivered, your company either (a) will 
redeliver such temporarily deposited securities of an amount in value equal to the amount 
in value of the securities so delivered under Clause I, or (b) will repay such temporarily 
deposited cash of an amount equal to five-sixths of the value of the securities so delivered 
under Clause I. 

III. From time to time, upon the written request of the obligor and the written ap- 
proval of J. P. Morgan & Co., your company shall release any of the pledged securities, 
provided that contemporaneously there be substituted for the securities of either group 
so released, other securities of the same group of equal aggregate value. 

IV. If at any time the pledged securities shall have depreciated in aggregate value 
either because of change in market price or in the rate of exchange, so that such aggregate 
value shall become less than 120 per cent. of the principal amount of the notes at the time 
outstanding, the obligor from time to time will deliver to your company, as part of the 
trust estate, additional securities of one or both of the groups sufficient to bring the value 
of all the securities pledged to a sum exceeding by not less than twenty per cent. (20 per 
cent.) the principal amount of the notes at the time outstanding, so that at all times such 
twenty per cent. (20 per cent.) excess value shall be maintained; provided, however, that 
if at the time of such depreciation the trustee shall hold as part of the security under 
this writing, any cash deposited in lieu of securities, then and in such case the obligor 
shall not be required to pledge additional securities hereunder unless at the time the 
aggregate value of the pledged securities held by the trustee shall have become less than 
120 per cent. of the difference between the aggregate principal amount of the outstanding 
notes and the amount of such cash, nor to pledge any additional securities except to an 
amount sufficient to increase the value of the pledged securities to the amount of 120 
per cent. of said difference in amount. 

V. For all purposes of Clause I of this writing, the value of the pledged securities is 
to be computed upon the basis of the unit values respectively set forth in Schedule B, 
or such lower value respectively as J. P. Morgan & Co. shall certify to your company in 
writing to be in their opinion the values of any units of such pledged securities at the 
time of the deposit thereof with your company. 

For the purposes of Clause II of this writing, (1) the value of the securities therein 
referred to as deliverable under Clause I, is to be computed upon the basis of the unit 
values thereof respectively set forth in Schedule B, or such lower values respectively as 
J. P. Morgan & Co. shall certify to your company in writing to be in their opinion the 
values of any units of such pledged securities at the time of the deposit thereof with 
your company, and (2) the value of the securities temporarily deposited shall be deemed 
to be such as J. P. Morgan & Co. shall certify to your company in writing to be in their 
opinion the values respectively of such temporarily deposited securities at the time of 
the deposit thereof when computed upon the basis of the market value on the New York 
Stock Exchange. 

For all purposes of Clause III and Clause IV of this writing, the value at any time of 
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pledged securities released and of securities substituted therefor and of additional 
securities pledged, respectively, shall be deemed to be such as J. P. Morgan & Co. shall 
certify to your company in writing to be in their opinion the values of such substituted 
or released or additional securities, as the case may be, at the time of such substitution 
or release or pledge, as determined upon the following basis, viz.: (a) The value of such 
securities payable in currency of the United States shall be the market value of the 
securities on the New York Stock Exchange, if quoted thereon, and, if not quoted thereon, 
the market value in the general securities market in New York; (b) the value of such 
securities not payable in United States currency shall be the market value in London of 
the securities in pounds sterling, converted into dollars in the City of New York at the 
then exchange value of pounds in the New York market; and (c) if any of the securities 
in the judgment of J. P. Morgan & Co. have no quoted market prices, the market value 
of such securities shall be taken to be such as J. P. Morgan & Co. shall fix for the purpose. 

All determinations of value have been made and shall be made without including any 
amount for accrued interest on any of the securities valued. 

VI. The security hereby constituted shall become enforcible in each and every of the 
following events of default by the obligor (hereinafter termed “events of default”), viz.: 

(a) Default in the payment of the principal of any of the notes. 

(b) Default in the payment of any instalment of interest on any of the notes, which 
default shall have continued for the period of thirty (30) days. 

(c) Default in pledging hereunder additional securities to maintain the margin as 
provided in Clause IV of this writing, which default shall have continued for the period 
of thirty (30) days after notice to the obligor from your company. 

VII. Until the happening of an event of default, the obligor shall be entitled (1) to 
collect and to receive for its own account all interest, dividends and other income of the 
pledged securities, and accordingly at a reasonable time prior to the due date thereof to 
have delivered by your company to the obligor or upon its order all coupons and warrants 
for such interest, dividends and other income; and (2) to exercise any voting rights 
appertaining to any of the pledged securities. 

VUI. Upon the happening of an event of default your company in its discretion may, 
and upon the request of the holders of twenty-five per cent. (25 per cent.) of the principal 
amount of the notes at the time outstanding and upon being indemnified to its satisfac- 
tion your company shall sell, collect and convert into money the pledged securities or 
any part thereof, and all rights of redemption thereof. 

IX. At any sale, the pledged securities may be sold in one or more lots as in its dis- 
cretion your company shall determine. Any such sale shall be made at public auction in 
the City of New York, or in the City of London, or in part in one and in part in the 
other of said cities. The notice of sale shall contain a brief general description of the 
pledged securities to be sold, a statement of the time or times of each such sale, and a 
specification of the terms of sale as determined by your company, and shall be sufficiently 
given if published once in each week for five successive calendar weeks prior to any such 
sale in two newspapers published in the Borough of Manhattan, City of New York, and 
in two newspapers published in the City of London. 

From time to time, any such sale may be adjourned by your company by announce- 
ment at the time and place appointed for such sale, or any such adjourned sale; and 
without further notice or publication, such sale may be made at the time and place to 
which the same shall have been so adjourned. 

No purchaser or any one claiming under him shall be bound to see to the application 
of the purchase money or to inquire as to the authorization or regularity of any such sale. 

X. In case of any sale of any of the pledged securities by your company under the 
power of sale above granted, the whole of the principal sums of the notes, if not. previously 
due, shall at once become due and payable. 

XI. The avails of any sale shall be applied as follows: 
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First, to the payment of the costs and expenses of such sale, and also a reasonable 
compensation to your company, its agents, attorneys, and counsel, and of all taxes, 
expenses, liabilities and advances made or incurred by your company in the care, ad- 
ministration or collection of any of the pledged securities. 

Secondly, to the payment of the whole amount then owing and unpaid upon the 
notes for principal and interest, including interest at the rate of five and one-half per 
cent. per annum on principal after maturity and on overdue coupons; or in case such 
proceeds shall be insufficient to pay in full the whole amount so due and unpaid upon 
said notes, then to the payment of such principal and interest rateably, without prefer- 
ence of principal over interest or of interest over principal. 

Lastly, to the payment of the surplus, if any, to the obligor. 

X11. At any such sale, any holder or holders of any of the notes (including your com- 
pany) may become the purchaser or purchasers of the pledged securities, without ac- 
countability except for the purchase price, whether the sale be made under the power of 
sale herein contained or pursuant to judicial proceedings. 

XIII. From time to time, acting by its agents authorized in writing (of which au- 
thorization a duplicate shall be filed with your company) the obligor may sell any of the 
pledged securities, provided that the obligor shall not be in default in the payment of the 
principal or interest of any of the notes; and provided, further, that any default existing 
prior to such sale in the agreements of the obligor contained in Clause IV hereof, may 
and shall be remedied by the application of the proceeds of sale to the redemption of 
notes as hereinafter provided. Such sales may be made in such manner and at such 
place, and whether publicly or privately, as the obligor or its agents authorized as afore- 
said may deem advisable. In case of any such sale, your company shall release the 
securities so sold, upon receipt by your company of the net proceeds of the sale as certified 
in writing to your company by the obligor or by J. P. Morgan & Co. the date of such 
release and delivery of such securities to be the date specified in said writing. 

XIV. Any and all proceeds of any sale pursuant to the provisions of Clause XIII hereof, 
shall be applied to the purchase or redemption of notes as follows: 

Until the delivery to your company by the obligor of a request to redeem notes by call 
as hereinafter provided, such moneys shall be applied by your company to the payment 
of the purchase price of notes secured hereby which shall be delivered to you by J. P. 
Morgan & Co., for cancellation. The notes so purchased may be of either or both of 
the two maturities, indifferently. A writing signed by J. P. Morgan & Co., stating the 
amount of notes, and the purchase price or prices thereof (which in no case shall exceed 
the then redemption prices), shall be warrant to your company for paying to J. P. Morgan 
& Co. or upon their order, such purchase price or prices and for any other action taken 
by your company on the faith of such writing. 

If the obligor shall deliver to your company a written request to redeem notes by call, 
specifying therein the date for such redemption which shall be not less than forty (40) 
days subsequent to the delivery of such request, your company at the expense of the 
obligor shall publish once in each week for five successive calendar weeks, in two news- 
papers published in the Borough of Manhattan, City of New York, a notice calling for the 
presentation and surrender at the office of your company, on the date so specified (which 
date shall be not sooner than thirty days after the first publication) of the notes to be 
redeemed bearing all unpaid coupons. In case less than all the outstanding notes are so 
to be redeemed, the redemption moneys shall be apportioned and applied to the re- 
demption of notes of each of the two maturities, for aggregate principal amounts which 
in relative proportion shall correspond to the relative proportion of the two maturities 
at the time outstanding; and the notice shall specify, by reference to the serial numbers 
thereof, the notes called for redemption of each of the two maturities, as determined by 
lot according to any method deemed proper by your company and approved by J. P. 


Morgan & Co. 
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To the extent of any moneys applicable to the purpose at the time thereafter held by 
your company, upon surrender of any such designated note, bearing coupons as afore- 
said, your company shall receive the same and shall pay therefor the principal amount, 
the premium thereof payable on the designated redemption date, and the accrued inter- 
est thereon up to such redemption date. 

To avoid partial redemption of any note of a denomination greater than $1,000, your 
company in any drawing for redemption may apportion as nearly as practicable to the 
aggregate amount of notes of each denomination of each of the two maturities, re- 
spectively, such part of the money available for the redemption of the notes of each 
maturity as shall bear to the whole thereof the same proportion that the aggregate 
amount of notes of each denomination of such maturity shall bear to the aggregate 
amount of all the notes of such maturity then outstanding, and a separate drawing of 
the notes of each denomination of each maturity shall be made for such amounts as the 
money apportioned to such denomination shall suffice to pay at the redemption rates 
then respectively applicable thereto. 

All notes so redeemed or purchased forthwith shall be cancelled by your company and 
be delivered to the obligor. 

XV. The right to enforce the security given by these presents for the benefit of the 
notes shall vest exclusively in your company and its successors in the trust, and all 
action by your company in such enforcement shall be for the rateable benefit of all of 
the notes at the time outstanding. No holder of any note or coupon shall bring any 
suit, action or other proceedings for the enforcement of such security. 

XVI. Upon payment (or upon the making of provision for the payment by the deposit 
with your company of the amount payable thereon) of the one-year notes at maturity, 
and at any time upon the payment or redemption of any of the notes, and in every such 
case provided that the moneys paid or deposited shall not be the proceeds of the sale of 
pledged securities, and also at any time upon the retirement of any of the notes through 
the conversion thereof into the twenty-year bonds of the obligor as provided in the 
notes, your company shall release and deliver according to the order of the obligor such 
part of each class of the pledged securities then held by your company as shall bear to 
the whole of such class so held, approximately the same proportion as the aggregate 
principal amount of the notes so paid or redeemed or converted shall bear to the aggregate 
principal amount of the notes outstanding immediately prior to such redemption or pay- 
ment on conversion—the approximation of the proportion of the pledged securities to be 
released to be made by your company in the exercise of its sole judgment. 

For the purposes of this Clause XVI, the pledged securities of American municipalities 
collectively shall constitute a separate class; the pledged securities of American corpora- 
tions (including the Canadian Pacific Railway Company) collectively shall constitute a 
separate class; the pledged securities collectively of the Dominion of Canada shall con- 
stitute a separate class; the pledged securities collectively of the Colony of Newfound- 
land and each of the several provinces of the Dominion of Canada and each of the 
several municipalities of the Dominion of Canada shall constitute, respectively, separate 
classes; the pledged securities collectively of each of the several governments, specified 
in Group 2 of Class I of this writing shall constitute, respectively, separate classes; the 
pledged securities of railways in the Argentine collectively shall constitute a separate 
class; the pledged securities of the Grand Trunk Railway Company of Canada col- 
lectively shall constitute a separate class, and the pledged securities of British railway 
companies collectively shall constitute a separate class; provided, however, that all such 
withdrawals of securities of American corporations (including the Canadian Pacific Rail- 
way Company), or of Argentine railways, or of the Grand Trunk Railway Company of 
Canada, or of British Railway companies, shall be such as are approved by J. P. 
Morgan & Co. 

When all of the notes, principal and interest, shall have been paid, or when provision 
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for such payment shall have been made by the obligor by depositing with your company 
the amount payable to noteholders, or when all the notes not so paid or provided for 
shall have been retired by conversion thereof as aforesaid, your company, at the cost 
and expense of the obligor, shall redeliver to the obligor the pledged securities, together 
with proper instruments of assignment and transfer. 

XVII. Any request or other instrument purporting to be signed on behalf of the obligor 
for any of the purposes of this writing, including the authentication and delivery of the 
notes, if verified by the countersignature of J. P. Morgan & Co., shall be authority to your 
company for taking action pursuant to such request or other instrument. 

All rights and powers of J. P. Morgan & Co. shall vest in the copartnership or firm 
doing business under such name and shall pass to and shall vest in the successors of such 
firm as from time to time constituted, doing business as such successor. 

Any notice to the obligor required to be given under this writing or by law shall be 
sufficiently given if addressed “To the Secretary of the British Treasury, care of J. P. 
Morgan & Co.,” and delivered by hand to any member of the firm of J. P. Morgan & Co. 
at their office in the City of New York. 

XVIII. Your company shall be under no duty to take notice of any default on the 
part of the obligor in any of its agreements contained in the notes or in this writing, or 
otherwise, unless it shall receive notice thereof and request to take action thereupon by 
a writing signed by persons shown to your company’s satisfaction to be the holders of 
ten per cent. of the principal amount of the notes then outstanding; but nothing herein 
contained shall be deemed to limit or affect the right of your company without notice 
or request from noteholders to take action upon any default. 

Any securities delivered hereunder may be retained by your company in the form in 
which deposited until a default hereunder or until requested by the obligor to have the 
same transferred. 

XIX. In case your company shall be in doubt in any instance as to the meaning of this 
instrument or its powers or duties thereunder, your company may advise with legal 
counsel selected by it, and shall be protected in anything done or suffered by it in good 
faith in pursuance of the opinion of such counsel. 


FOR THE GOVERNMENT OF THE UNITED KINGDOM OF GREAT BRITAIN AND IRELAND 
SCHEDULE A-l. 
[Form of Note] 


THE GOVERNMENT OF THE UNITED KINGDOM OF GREAT BRITAIN AND IRELAND 
$250,000,000 
FIVE AND ONE-HALF PER CENT. SECURED CONVERTIBLE LOAN 


One-Year Notes $100,000,000 
Two-Year Notes $150,000,000 
YEAR GOLD NOTE 


THe GovERNMENT OF THE Unrtep Kinapom or Great BrITAIN AND IRELAND (hereinafter 
termed “obligor”) for value received, promises to pay to bearer the sum of ............ 
dollars on the first day of February, 19.., and to pay interest on such principal sum at the 
rate of five and one-half per centum (5% per cent.) per annum, semi-annually, on the first 
day of August and the first day of February in each year, until such principal sum shall 
be paid, but only upon presentation and surrender of the coupons for such interest hereto 
attached, as severally they mature. Such principal sum and the interest thereon will be 
paid without deduction for any British taxes, present or future, and, at the option of the 
holder, either at the office of J. P. Morgan & Co., in City of New York, State of New 
York, United States of America, in gold coin of the United States of America of the stand- 
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ard of weight and fineness existing February 1, 1917, or in the City of London, England, in 
sterling money at the fixed rate of $4.8614 to the pound. 

The notes of the loan, for the aggregate principal sum of $250,000,000, are equally and 
rateably secured by the pledge with Bankers Trust Company, a corporation of the State 
of New York, of certain bonds, stocks, and other securities pursuant to and upon the 
terms of an instrument in writing (hereinafter termed “pledge agreement”) duly executed 
and delivered by the obligor to the said Trust Company to which pledge agreement, held 
by said Trust Company, reference hereby is made. 

The notes of the loan severally are subject to redemption prior to maturity at the 
office of the said Trust Company, at the option of the obligor, during the several periods 
prior to maturity and at the respective prices following, to wit: 

The one-year notes maturing February 1, 1918, shall be subject to redemption as afore- 
said on any day until and including January 31, 1918, at 101 per cent. of the principal 
sum, accrued interest to the date of any such redemption being also payable. 

The two-year notes maturing February 1, 1919, shall be subject to redemption as afore- 
said on any day until and including January 31, 1918, at 102 per cent. of the principal 
sum, and thereafter on any day until and including January 31, 1919, at 101 per cent. of 
the principal sum, accrued interest to the date of any such redemption being also 
payable. 

Notice of intention to redeem, specifying the distinctive numbers of the notes called for 
redemption, will be given by advertisement thereof in two newspapers published in said 
City of New York and in two newspapers published in the City of London, once in each 
week for five successive weeks, the first publication to be not less than thirty days prior 
to the date fixed for such redemption. If specified in any such notice, this note shall be- 
come payable on the redemption date fixed in such notice; and after such redemption 
date, provided payment be made of the amount payable on this note when presented 
pursuant to such notice, no interest will accrue hereon and any coupons for interest 
maturing after such date will be null and void. 

Upon surrender for such purpose of this note with all unmatured coupons attached, 
at any time prior to maturity (or, if called for earlier redemption, at any time until and 
including the date of such redemption), the obligor without expense to the holder will 
issue in exchange, at the office of said Trust Company, a bond of the obligor of like 
principal amount, payable February 1, 1937, and bearing interest at the rate of five and 
one-half per cent. (5% per cent.) per annum, payable semi-annually on August 1 and 
February 1 in each year, and having annexed all unmatured interest coupons; such bond 
to be payable as to both principal and interest, at the option of the holder, either in the 
City of New York in gold coin of the United States of the standard of weight and fineness 
existing February 1, 1917, or in the City of London, England, in sterling money at the 
fixed rate of $4.86% to the pound, and such payment of principal and interest at either 
such place of payment to be made without deduction for any British taxes, present or 
future; but no such conversion shall be required to be made unless the holder of this note 
shall have given ten days’ previous notice of his election so to convert by a writing ad- 
dressed to the obligor and delivered to said Trust Company. 

In case of the sale of any of the pledged securities in enforcement of said pledge agree- 
ment upon a default as specified therein, then and in such case the principal sum of this 
note and of all other notes of the loan, if not previously due, will become forthwith 
due and payable. 

The notes of the loan are issuable in denominations of $1,000, $5,000, and $10,000. Un- 
less previously called for redemption, any note of a denomination higher than $1,000 
with all unmatured coupons thereto attached, when surrendered for that purpose at the 
office of the said Trust Company, may be exchanged for notes (bearing all unmatured 
coupons) of equal aggregate principal amount of lower denomination or denominations. 
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For any such exchange, the obligor may prescribe reasonable rules and regulations, and 
may require payment of a reasonable charge. 

This note shall not be entitled to the benefit of the said pledge agreement, nor be valid 
for any purpose, until authenticated by the certificate hereon duly executed by the said 
Trust Company or its successor in the trust under said pledge agreement. 

Dated, February 1, 1917. 


FOR THE GOVERNMENT OF THE UNITED KINGDOM OF GREAT BRITAIN AND IRELAND 
(Sd.) Cecil Spring Rice 


[FORM OF COUPON] 


On the first day of , 191.. (unless the note below mentioned shall have 
been called for previous redemption), the Government of the United Kingdom of Great 
Britain and Ireland promises to pay to bearer, without deduction for British Taxes, 
present or future, dollars gold coin of the United States of America, at the 
office of J. P. Morgan and Co., in the City of New York, State of New York, United States 
of America, or, at the option of the holder, the equivalent of said sum in sterling money, 
at the fixed rate of $4.8644 to the pound, in the City of London, England, being six (6) 
months’ interest on the Year Gold Note No. ............ of the 5% per 
cent. Secured Convertible Loan of the said Government. 


[Form or CerTIFICATE OF Trust Company] 


This Note is one of the Year Notes of the Loan within mentioned. 
BanKers Trust CoMPany, 


The transaction recorded in these documents was duly carried out. The required loan 
was raised on notes given in the form appended to the pledge agreement. In due course, 


in accordance with the terms of the offer expressly incorporated in the notes, notes to 
the value of $143,587,000 were converted into bonds which were issued in denominations 
of $100, $500, and $1,000 with coupons attached in the form following. 


BOND FoR $1,000 
$1,000 $1,000 
Tue GovERNMENT OF THE UNITED Kincpom or GREAT BriTAIN AND IRELAND 


Twenty-Year 514 per cent. Coupon Gold Bond Payable February 1, 1937 
No. M. 153012 No. M. 153012 


THE GoveRNMENT OF THE UNITED KincpoM or GREAT BriTaIN AND IRELAND (hereinafter 
termed “obligor”) for value received promises to pay to bearer, or, if this bond be regis- 
tered, then to the registered holder hereof, the sum of ONE THousanp Dot.ars on the Ist 
day of February, 1937, and to pay interest on such principal sum at the rate of five and 
one-half per cent. (5% per cent.) per annum, semi-annually, on the Ist day of August and 
the Ist day of February in each year, until such principal sum shall be paid, but only 
upon presentation, and surrender of the coupons for such interest hereto attached as 
severally they mature. 

Such principal sum and the interest thereon will be paid at the option of the holder, 
either in the City of New York, State of New York, United States of America, at the office 
or agency which will be maintained in the said city by the obligor for the service of the 
bonds of this issue in gold coin of the United States of America of the standard of weight 
and fineness existing February, 1917, or in the City of London, England, in sterling money 
at the fixed rate of $4.86% to the pound. 

Payment at either place aforesaid will be made without deduction from either such 
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principal or interest for any British taxes, present or future. This bond will not be 
redeemed prior to the due date thereof above specified. 

This bond may be registered in the name of the holder, but only as to the principal 
sum thereof, by presenting the same for such purpose to the Bond Registrar of the obligor 
in the City of New York for notation of such registration hereon. After such registration 
no transfer shall be valid unless made by the registered owner in person or by his duly 
authorized attorney and similarly noted hereon, but transferability by delivery may be 
restored by transfer to bearer and like notation thereof hereon. Coupon bonds of this 
issue, upon surrender thereof with all unmatured coupons attached, to said Bond Regis- 
trar of the obligor in the City of New York, in principal amount aggregating $1,000 or 
multiples thereof, may be exchanged for a bond or bonds without coupons of authorized 
denominations, for an equal aggregate principal amount, registered in the name of the 
holder as to both principal and interest. Coupon bonds of this issue are to be in de- 
nominations of $1,000, $500, and $100, and any coupon bonds at any time outstanding may 
be exchanged when surrendered for that purpose, with all unmatured coupons attached, 
for coupon bonds of equal principal amount of any other of said denominations. For 
any registration or exchange of bonds as provided herein, the obligor may prescribe 
reasonable rules and regulations, and for any exchange of engraved bonds may require 
payment of a reasonable charge. 


Dated February 1, 1917. 
For the Government of the United Kingdom of Great Britain and Ireland 
(Sgd.) Geratp CAMPBELL 


(Endorsement on Bond) 
As provided on the face of the bond, coupon bonds of this issue are exchangeable for 
an equal principal amount of coupon bonds of other denominations or of registered bonds, 


which registered bonds are in turn exchangeable for coupon bonds. 
COUPON 
THE GOVERNMENT OF THE UNITED KiNapoM oF GREAT BRITAIN AND IRELAND 
On the First day of Feb. 1937 

$27.50 
Promises to pay to bearer, at the office or agency which for such purpose will be 
maintained by the Government in the City of New York, United States of America, 
TwENTy-SEvEN AND 50/100 Dotiars, gold coin of the United States of America, or, at 
the option of the holder, in London, England, in sterling money at the fixed rate of 
$4.8614 to the pound, payment at either place being made without deduction for British 
taxes present or future being six months’ interest on the Twenty-year 5% per cent. Bond 


of the Government. 
For the Government of the United Kingdom of Great Britain and Ireland 
(Sgd.) JoHN Brapsury, 
Secretary to the Treasury. 
No. M 153012 
40. 


Beginning with the notes, what is the true inference as to the intention of 
the parties as to the proper law of the contract contained in them? They were 
issued in America, they were expressed in terms of American currency, they 
were to be paid on one option in America on a value estimated by reference 
to American coins. But there is the further fact that they were secured by 4 
pledge agreement also made in America, performed in America by the deposit 
with an American company of securities on terms which appear irresistibly to 
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give rights governed by American law as to maintaining margins of value, 
redemption, enforcement by sale. They contemplate a judicial sale, which, 
in my opinion, can only mean a sale by order of an American court, and they 
finally stipulate that the company with which the securities are pledged 
shall be protected if it acts in accordance with the opinion of counsel selected 
by it, which must, I think, in this context mean American counsel advising on 
American law. 

I do not overlook that there is an option to be paid in England, that there 
is a clause stating that payment is to be made without deduction of British 
taxes, and in particular the weighty circumstance that the borrowers are the 
British Government. But it is to be noted that the obligation to pay in Eng- 
land is secured only by the American pledge agreement and that the provision 
as to British taxes is a provision which might well be inserted ex majori 
cautela in any contract under which a government has to make payment. 

But taking all the circumstances into consideration, I think that the irre- 
sistible inference is that the proper law of the contract is American law, mean- 
ing thereby in this contract the law of the State of New York. I come to this 
conclusion without attempting to answer the question put in argument, what 
would have been the result of the issue in America in 1917 if there had been 
expressed in the pledge agreement or in the notes the term that the contract 
was to be governed by English law? 

If the notes were governed by American law, how is it possible to avoid 
the conclusion that the bonds into which at the will of the holders they were 
convertible before maturity were intended to be governed by the same 
law? In substance, the bonds are long term renewals, and I find it impossible 
to assume that the parties who on the hypothesis start with an American con- 
tract either in fact intended or in some way or another signified to each other 
the intention no longer to be bound by American law but for the future to sub- 
stitute English law. In terms there is no substantial difference other than 
time between the obligation expressed in the notes and in the bonds. There 
is the very material fact that the bonds are not secured by the pledge agree- 
ment, but I cannot regard this as countervailing the strong improbability that 
the holder of an American note surrendered it in exchange for an English 
bond, the debtor and other terms remaining for this purpose the same. 

There are indeed expressions in the bond which bear an American com- 
plexion, but in themselves they are far from conclusive, and one must base 
the inference on the transaction viewed as a whole. It is, I think, unfortunate 
that the attention of the courts below does not seem to have been directed to 
the importance of the notes and the pledge agreement as bearing on the ques- 
tion in issue. I think their decision might have been different. I need only 
add that the question before us has to be determined as of the time that the 
notes were exchanged into the bonds. The fact that they were negotiable and 
possibly negotiated in other countries does not affect the question. 

Having reached this conclusion in favor of American law as the proper law 
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of the contract, I need add but a few words. It is admitted that the effect of 
the joint Resolution of Congress, dated June 5th, 1933, had the statutory ef- 
fect in New York State, as well as in all the other States of the United States, 
of requiring a bond expressed in the present form to be discharged upon pay- 
ment dollar for dollar of the nominal amount. As this is so the suppliants, 
who only found their petition of right upon their claim to be paid in America 
a larger sum than the nominal amount of the bond, must fail, and it becomes 
unnecessary to consider the other points which came under discussion in the 
courts below. 

I think it desirable to add, however, that, as at present advised, I agree 
with the construction placed on the bond by the Court of Appeal applying 
English law, and that it would appear from recent decisions of the Supreme 
Court that the same conclusion would be reached by applying American law. 
It is not, however, necessary finally to decide this. 

For the above reasons I proposed the motion allowing the appeal and re- 
storing the judgment of Mr. Justice Branson which the House has already 


adopted. 


Lorp RussELL or Kittowen: My Lords, I can state briefly, but I hope ade- 
quately, my reasons for having voted in favor of entering judgment for the 
Crown upon this petition of right. 

Mr. Justice Branson held (1) that the proper law of the contract was the 
law of England; (2) that the relevant clause in the contract provided for 
payment in gold coin, and not for payment of the value in currency of gold 
coin—in other words, that what has been sometimes called the “Feist con- 
struction” (50 The Times L. R. 143; [1934] A. C. 161) * did not apply to the 
clause; (3) that payment in gold coin in America had by American law be- 
come illegal and that therefore the obligation to pay in gold coin in America 
had become void; (4) with the result that there remained only the obligation 
to pay in London at the fixed rate of exchange calculated on the nominal 
amount of the bond. 

The Court of Appeal agreed with the learned judge in holding that the 
proper law of the contract was the law of England, but they applied the 
“Feist construction” to the clause, holding that the contract was for payment 
of the value in currency of gold coin. Further they were of opinion that it 
was neither illegal by American law nor contrary to the public policy of 
America to make such payment. 

I agree with the Court of Appeal that the clause should be construed as a 
contract to pay in the City of New York the value in currency of gold coin of 
the weight and fineness specified. The features which point to that con- 
struction are no doubt less numerous and less strong in the present case than 
in the Feist case. These gold clauses have, however, come under the review 
of judicial tribunals in many countries, and the “Feist construction” has pre- 


* See this JouRNAL, Vol. 28 (1934), p. 374.—Eb. 
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vailed, in that they are generally regarded merely as clauses to protect one 
of the contracting parties against a depreciation of the currency. It would, 
I think, be regrettable if uniformity in this respect did not prevail, and that 
a different construction should be applied, except in cases where the “Feist 
construction” is expressly excluded. 

I differ, however, from the Court of Appeal as regards the proper law of 
the contract, for in my opinion the proper law of the contract is the law which 
prevails in the City of New York. Both Mr. Justice Branson and the Court 
of Appeal would, I think, have been of this opinion too, had it not been for 
the fact that one of the contracting parties was the Crown. Their judgments 
on this point both proceed on the view that because a contract cannot be en- 
forced against a sovereign unless he submits himself to the jurisdiction of 
some court, and because a sovereign will presumably not submit himself to 
the jurisdiction of a foreign court, therefore the matter stands as if the parties 
had agreed to be bound by the jurisdiction and decision of the courts of a 
particular country—namely, the country of the sovereign. They both rely 
also on certain dicta of Lord Romilly in Smith v. Weguelin (L. R. 8 Eq. 198, 
at p. 212) and Lord Selborne in Goodwin v. Robarts (1 App. Cas. 476, at p. 
495). 

The phrase “the proper law of a contract” is a phrase which I conceive 
bears the meaning attributed to it in rule 155 of Professor Dicey’s Rules (Con- 
fuct of Laws, 5th ed., p. 628)—namely, “the law or laws by which the parties 
to a contract intended . . . the contract to be governed; or (in other words) 
the law or laws to which the parties intended . . . to submit themselves.” 
The intention must be the intention of both, not of one party alone. For this 
reason I feel great difficulty in assenting to the dicta referred to, or to the view 
that the fact of a sovereign being a party to a contract establishes conclusively 
that the law of that sovereign’s country is the law which is to apply. It is an 
element of weight to be considered, but it is no more than that. And in ap- 
praising its weight it must be borne in mind that to ascertain what rights and 
obligations arise under a contract is a matter quite distinct from the enforce- 
ment of those rights and obligations when ascertained. The fact (if it be the 
fact) that the rights and obligations under a contract can only be enforced 
against a sovereign in the courts of his own country seems to me a fallacious 
basis for ascertaining the law by which those rights and obligations are to be 
ascertained. There is no inconsistency in the view that rights and obligations 
defined by the law of one country are only capable of enforcement in the 
courts of another. 

Let me now consider what law is applicable to this contract on the footing 
that, notwithstanding the fact that the Crown is a party, the parties may have 
intended that it should have been governed by some law other than the law of 
England. We have had placed at our disposal some material which was not, 
I think, brought to the attention of the Court of Appeal. These dollar bonds 
did not initiate the transaction. The matter started with an offer by J. P. 
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Morgan and Co. in the City of New York for subscription of $250,000,000, 
one-year and two-year 51% per cent. notes. This loan was being raised at a 
juncture during the war, when the United States of America (not yet a bel- 
ligerent) was the country of all others to whose people applications for a 
large loan would be successfully addressed. The notes were to be convertible 
into the dollar bonds, and were to be secured by pledge with the Bankers 
Trust Company, New York. The offer was stated to be made “subject to 
the approval by our counsel of necessary formalities.” A copy of the pledge 
was produced. It takes the form of a letter written on behalf of the Govern- 
ment of the United Kingdom and addressed to the Bankers Trust Company, 
New York. It is quite obviously an American document and intended to be 
governed by American law. J. P. Morgan and Co. are given in many re- 
spects a controlling voice, such as powers of approval of securities to be tem- 
porarily deposited, of release of securities, and of certifying values. In the 
event of default a sale of the securities may take place either under the power 
of sale expressly conferred on the Bankers Trust Company, or—I quote the 
document—“pursuant to judicial proceedings.” This, I think, can only refer 
to judicial proceedings in New York. Any notice to the Government required 
to be given—again I quote from the document—“under this writing or by law” 
shall be sufficiently given if addressed to the Secretary of the British Treas- 
ury, care of J. P. Morgan and Co., and delivered by hand to any member of 
that firm at their office in the City of New York. Here again the reference 
to law can, I think, only be a reference to the law prevailing in the City of 
New York. The last clause of the document provides that in case the Bank- 
ers Trust Company is in doubt in any instance as to the meaning of the in- 
strument or the company’s powers or duties thereunder—I quote once more— 
“your company may advise with legal counsel selected by it and shall be pro- 
tected in anything done or suffered by it in good faith in pursuance of the 
opinion of such counsel.” ‘There can be no doubt that the Bankers Trust 
Company were to be protected by the advice given to them by New York 
lawyers advising them as to the effect of the instrument construed according 
to the law prevailing in the City of New York. 

If then the rights and obligations of the respective parties in relation to 
these notes were to be governed by that law it would naturally follow that, in 
the absence of some express provision to the contrary, the same law would ap- 
ply to the dollar bonds which took their place. It was, however, contended 
that, by some means, when the bonds were exchanged for the notes, English 
law came into play and applied to them; as the picturesque phrase ran— 
“the documents were repatriated.” I can see no justification for this either 
on principle or in fact. Looking at the bonds, apart from any question of 
their pedigree, I would have been prepared to hold that the proper law of the 
contract was the law prevailing in the City of New York. The offer was made 
in New York and accepted in New York. The loan was a dollar loan. The 

bonds were registrable only in New York, and if registered were only trans- 
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ferable by registration there. The performance of the contract by the lender 
was complete when the bond was issued; the performance by the borrower 
(namely, payment of interest and repayment of capital) might if the lender 
wished take place in England, but, prima facie, the locus solutionis is where 
the contract was made. And I agree with the views of Mr. Justice Branson 
and the Court of Appeal (which are borne out by the frame of the interest 
coupons) that in this case the primary place of performance was New York, 
with an option in the lender to require performance in England. But if any 
doubt existed as to the proper law of the dollar bonds contract standing alone, 
it would in my opinion be removed by a consideration of the fact that they 
were issued in replacement of the secured notes. 

What then was the obligation of the Government when on February 1, 1937, 
the principal sum became payable in New York? I emphasize the word “ob- 
ligation” because some embarrassment and confusion have been caused by the 
form of the present proceedings. The petition of right claims to have the 
suppliants’ rights under the bonds ascertained and declared, and compensa- 
tion for the damages which they have sustained by reason of the Crown hav- 
ing repudiated any obligation to pay in New York anything in respect of in- 
terest on the bonds beyond a dollar lawful currency of the United States of 
America for each nominal dollar of obligation. This repudiation was based 
on the contention that the law prevailing in New York City applied to the con- 
tract and on the provisions of a Joint Resolution in Congress, No. 10 of 73rd 
Congress. The petition of right does not in terms refer to the repayment of 
principal. The parties, however, seem to have agreed that the court should 
determine the true meaning of the contract and declare the rights of a bond- 
holder who presented his coupons or his bond for payment in New York. 
Again I emphasize the word “rights,” and for this reason—the Court of Ap- 
peal have held that the Joint Resolution, though it enables the Crown to dis- 
charge its obligations under the bonds, whether for payment of interest or 
principal, by dollar for dollar payments, does not prohibit the Crown from 
making apparently by way of gift the larger payment which results from the 
Feist construction. The declaration which they made is (as to the relevant 
part) that on the true construction of the bond in the events which have hap- 
pened the bearer is entitled to receive in New York the larger payment. 

Such a declaration cannot, in my opinion, stand consistently with the legis- 
lative force of the Joint Resolution, which provides that such a provision 
as is under consideration in this case is against public policy, and shall (not 
may) be discharged upon payment dollar for dollar in any currency which 
at the time of payment is legal tender for public and private debts. In the face 
of this legislation, in force in the City of New York, it is, in my opinion, im- 
possible to declare that the suppliants are “entitled to receive in the City of 
New York” the larger payment. No such right could be enforced there. 

My Lords, we were not asked merely to decide the construction of the bond 
as a matter of academic interest. We were asked to decide what were the 
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rights of the bondholders who required to be paid in New York. Those rights 
are the rights which the Crown has always been willing to admit, and are not 
the rights which the suppliants claimed. 

The gold clause, designed as a protection against depreciation of the cur- 
rency, has in this case been defeated in its object by the special legislative 
provisions of the Joint Resolution. 

In these circumstances the suppliants were entitled to no relief on their 
petition of right, and judgment was therefore entered for the Crown, though 
not on the grounds which had influenced Mr. Justice Branson in arriving at 
the same result. 


Lorp MavucuHam: My Lords, the decision of the petition of right in this 
case has raised several important questions in reference to certain dollar 
bonds issued in New York by the Government of the United Kingdom of 
Great Britain and Ireland during the Great War. The bonds, according to 
the usual commercial term, are gold bonds, that is they contain the following 
clause: “Such principal sum and the interest thereon will be paid at the option 
of the holder, either in the City of New York, State of New York, United 
States of America, at the office or agency which will be maintained in the said 
city by the obligor for the service of the bonds of this issue in gold coin of the 
United States of America of the standard of weight and fineness existing Feb- 
ruary, 1917, or in the City of London, England, in sterling money at the fixed 
rate of $4.8614 to the pound.” There is a similar provision on the interest 
coupons. 

The petition of right, which is in that respect in a very unusual form, prays 
that his Majesty will cause the suppliants’ rights under the bonds held by 
them “to be ascertained and declared and your suppliants to be reimbursed 
and compensated for the damages so sustained by them as aforesaid.” Be- 
fore your Lordships no question was raised as to the right of the suppliants if 
they exercised their option to be paid in the City of London. The order of 
the Court of Appeal in that event gives the suppliants a right to require such 
a sum in sterling calculated at the rate of $4.8614 to the pound sterling as is 
equivalent to the nominal amount of each payment. But the Attorney- 
General, as appellant, while consenting to the application to have the rights 
of the suppliants declared, has attacked the other branch of the order— 
namely, the declaration that the suppliants are entitled in the City of New 
York to receive by way of principal and interest “such a sum in the money of 
account of the United States of America as represents the gold value in New 
York of the nominal amount of each payment such gold value to be ascer- 
tained in accordance with the standard of weight and fineness existing on 
February 1, 1917, and that accordingly every ‘dollar’ comprised in the nomi- 
nal amount of each such payment ought to be treated as representing the 
price in New York aforesaid in the money of account of the United States 
of America (calculated at the due date of payment) of 25.8 grains of gold of 
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the standard of fineness prescribed by the law of the United States of America 
existing on February 1, 1917,” with a further consequential statement which 
I need not set out as to any fraction of a “dollar” comprised in the nominal 
amount which might be due. 

My Lords, the difficulties arise by reason of a change in the currency of 
the United States since the bonds were issued. At that date gold coin, and 
what was treated as its equivalent, gold certificates which entitled the holder 
to gold coin, were in circulation. Ever since the year 1870, or thereabouts, 
nearly all important obligations of the nature of bonds and mortgages in the 
United States have contained a gold clause, the result of which, according 
to the legal tender decisions (so called), was that although paper money, 
commonly called greenbacks, were legal tender in payment of ordinary debts, 
that did not apply to obligations containing a gold clause. Such clauses 
according to the decision of the Supreme Court of the United States in Nor- 
man v. Baltimore and Ohio Railroad Company (294 U. S. 240, at p. 
302)* “were intended to afford a definite standard or measure of value, and 
thus to protect against a depreciation of the currency and against the 
discharge of the obligation by a payment of lesser value than that pre- 
scribed.” 

The currency position, was, however, radically altered by a Joint Resolu- 
tion of Congress passed on June 5, 1933, which is admitted to have the force 
of law in the United States. It recited that “the holding of or dealing in gold 
affect the public interest . . . that provisions of obligations which purport to 
give the obligee a right to require payment in gold or a particular kind of 
coin or currency of the United States, or in an amount in money of the United 
States measured thereby,” are inconsistent with the declared policy of Con- 
gress. It then provided (among other things) that “Every provision con- 
tained in or made with respect to any obligation which purports to give the 
obligee a right to require payment in gold or a particular kind of coin or cur- 
rency, or in an amount in money of the United States measured thereby, is 
declared to be against public policy” . . . and that “Every obligation, here- 
tofore or hereafter incurred, whether or not any such provision is contained 
therein or made with respect thereto, shall be discharged upon payment, dol- 
lar for dollar, in any coin or currency which at the time of payment is legal 
tender for public and private debts.” 

It should be added that gold coin had already been withdrawn from circula- 
tion, that Congress had already authorized the prohibition of the exportation 
of gold coin and the placing of restrictions on transactions in foreign exchange 
and that there were a number of executive orders and regulations on those 
subjects. 

The validity of the Joint Resolution was at once challenged in two cases. 
The first, Norman v. Baltimore and Ohio Railroad Company (supra) raised 
the question of the validity of the Joint Resolution with respect to the gold 
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clauses of private contracts for the payment of money. The second case, de- 
cided by the Supreme Court on the same day as Norman’s case (supra), Febru- 
ary 18, 1935, Perry v. United States (294 U.S. 330) ,* presented questions as to 
the right of the plaintiff as the owner of a bond issued by the United States 
Government containing a gold clause, the bond being one of the Liberty Loans 
issued by the Government in 1918. In Norman’s case (supra) the Supreme 
Court decided that the Joint Resolution was constitutional and that the 
bondholder, notwithstanding the gold clause, was entitled to no more than 
payment in money constituting legal tender dollar for dollar of the principal 
of each bond. 

In Perry’s case (supra) the Supreme Court held that the Joint Resolution 
went beyond the power of Congress in so far as it attempted to override the 
obligations of the Government of the United States. It then went on to deal 
with the question of the damages suffered by the refusal of the Government 
to pay more than dollar for dollar. Chief Justice Hughes in delivering the 
opinion of the Court pointed out (294 U.S., at p. 357) that it was inadmissi- 
ble to assume that the plaintiff, suing for damages which he alleged he had 
sustained by the alleged breach of a gold bond, “was entitled to obtain gold 
for recourse to foreign markets or for dealings in foreign exchange, or for other 
purposes contrary to the control over gold coin which the Congress had the 
power to exert, and had exerted, in its monetary regulation . . . The dis- 
continuance of gold payments and the establishment of legal tender currency 
on a standard unit of value with which ‘all forms of money’ of the United 
States were to be ‘maintained at a parity’ had a controlling influence upon the 
domestic economy. It was adjusted to the new basis. A free domestic 
market for gold was non-existent.” In view of these facts the Supreme Court 
held by a majority that a holder of a Liberty Bond issued by the United 
States Government had not proved that he had suffered any loss whatever 
by the refusal to comply with the terms of the gold clause, that the plaintiff 
had therefore failed to show a cause of action for actual damages, and, since 
the Court of Claims from which the appeal had come had no authority to en- 
tertain an action for nominal damages, the Supreme Court decided that the 
bondholder was not “entitled to receive from the United States an amount in 
legal tender currency in excess of the face amount of the bond.” (294 U.S., 
at p. 347.) 

My Lords, Perry’s case (supra) cannot, in the view I take of this case, be 
very relevant to the questions raised by the appeal because it is admitted that 
the Joint Resolution applies to bonds or other obligations issued by any for- 
eign government and therefore applies to the dollar bonds on which the peti- 
tion of right is based if and so far as the law of the United States is applicable 
to the matter. If the suppliants were to present their bonds at the office of 
J. P. Morgan and Co. in the City of New York it seems clear that the sup- 
pliants would not be entitled to receive anything more than the amount in 
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legal tender currency of the face amounts of the bonds. If I correctly under- 
stand the argument for the suppliants, it is that the law of England applies to 
their bonds even in regard to the presentation of the same for payment in the 
City of New York, and that they are entitled to recover in this country sub- 
stantial damages in the event of the refusal (as threatened) of the Government 
of Great Britain to pay in New York City anything more than dollar for 
dollar pursuant to the Joint Resolution. I agree with the observations which 
have fallen from my noble and learned friend Lord Russell of Killowen in re- 
gard to the declaration made by the Court of Appeal. 

My Lords, as I have indicated, questions of difficulty are raised by the 
petition, but it is not in dispute that if the proper law of the contract, using 
that phrase in the sense in which it is used in Dicey’s Conflict of Laws, is the 
law of the State of New York, then the Joint Resolution will apply and the 
petition of right must be dismissed. Both Mr. Justice Branson and the Court 
of Appeal were led to the view that the proper law was that of England for the 
reason that the loan was one contracted by a sovereign and that the ordinary 
criteria were inapplicable. In that respect both courts thought they were 
bound to follow the authority of a dictum pronounced by Lord Romilly in 
Smith v. Weguelin (L. R. 8 Eq. 198, at pp. 212-3 and repeated with approval 
by Lord Selborne in Goodwin v. Robarts (1 App. Cas. 476, at p. 495). The 
dictum seems not to have found its way into any of the English works of au- 
thority on private international law, and it has never been argued or con- 
sidered by any of our courts in any case where the accuracy of the dictum 
called for decision. The matter has been elaborately argued in this House, 
and, in my opinion, it has been clearly shown that the dictum, if it purports 
to enunciate a general rule, is far too widely expressed. 

My Lords, it should be noted in the first place that in 1869, when Smith v. 
Weguelin (supra) was decided, the rule that the interpretation of a contract 
and the rights and obligations under it of the parties thereto are to be de- 
termined by the law or laws to which the parties intended or may fairly be 
presumed to have intended to submit themselves (Dicey, Rules 155 and 161) 
had not been authoritatively settled. It is true that Lloyd v. Guibert ( (1865) 
L.R.1Q. B. 115) had been decided in the Exchequer Chamber, and that in a 
case arising on a contract of affreightment the rule had been laid down in 
clear terms, but that case was not cited in Smith v. Weguelin (supra) and 
no trace of it is to be found in the elaborate report of the arguments of coun- 
sel, or in the judgment. Mr. Jessel, for the plaintiff, relied on the doctrine 
laid down in Story’s Conflict of Laws (6th ed., sections 549, 550) that the 
lex rei sitae should be applied, and that since, as he argued, the loan was an 
English contract, contracted in England with English people and the repay- 
ment was to be made in England, the law of England was applicable. Sir 
Roundell Palmer, apart from the question of jurisdiction, met the contention 
on the part of the plaintiff by asserting that the material contract on which 
the action turned was clearly a Peruvian contract entered into in Peru before 
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the issue of the bonds between Peruvians and according to the law of Peru. 
And this was the view taken by the learned judge. 

Secondly, it is to be observed that the bonds of the Peruvian Government 
were issued both in London and in Belgium. In such a case it is easy to ap- 
prove the conclusion that the contracts cannot vary “according to the domicil 
of the subscriber to the loan.” In Goodwin v. Robarts (supra) the Russian 
Government loan was issued in London and Paris and the Austro-Hungarian 
Government issued about the same time a Hungarian loan, as regards which 
the scrip and all the documents connected with it were almost identically in 
the same form. The only question was whether the scrip which promised 
to give the bearer a bond for the amount paid was a negotiable instrument. 
It was admitted that the bonds when issued would be negotiable. Nothing 
was said in the arguments or in the speeches as to the now accepted general 
rule for ascertaining the proper law of the contract. 

My Lords, I think we are bound to come to the conclusion that in the case 
of a government loan, as in the case of any other contract, the law of the con- 
tract must depend on the intention of the parties to be drawn from all the 
circumstances of the case. The reasons given by my noble and learned 
friend Lord Atkin show, I think, beyond doubt that the mere fact that a 
government is a party to a contract is not decisive as to the proper law of the 
contract. I will only add that there have been systems of law according to 
which contracts for payment of interest were illegal and perhaps there are 
still such systems. It would be indeed strange if the proper law of the con- 
tract involved in an issue of bonds by a foreign government where such a 
law prevails were the law of that country. Moreover, there are sovereign 
Powers where in substance there is no systematized law whatsoever. In such 
a case there would be strong reasons for holding that both parties to the 
contract intended to submit themselves to the law of the country where the 
money lent was to be repaid. On the other hand I accede to the view that 
where a foreign loan is being negotiated by a highly civilized government 
considerable weight should be given to the circumstance that the sovereign 
State is the borrower, and some but not great weight to the fact that such a 
borrower cannot be sued in any foreign court without its consent. To my 
mind this fact is not decisive, because usually a government cannot be sued 
in its own domestic court without its consent. It is true that such consent 
cannot infrequently be obtained, but except by consent there is generally no 
means of enforcing the judgment. The truth I think is that the lender does 
not contemplate any such proceedings, and lends in reliance on the credit of 
the foreign government. 

My Lords, in my opinion, the circumstances in which the loan was issued as 
well as the terms of the offer, the letter of pledge of February 1, 1917, ad- 
dressed from New York City to the Bankers Trust Company of that city 
offering convertible gold notes for subscription, the notes themselves, as well 
as the forms of the bonds, have to be considered in coming to a conclusion 
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whether the proper law of the contract embodied in the bonds is that of the 
State of New York or that of England. In my view, something turns on the 
war, which had so greatly affected the credit of the Great European Powers 
and had resulted in the British Government being glad to borrow at a rate 
unknown in living memory—namely, 51% per cent. Nor is the position of 
the United States in relation to the war wholly immaterial. For many 
months their Government had been greatly concerned with the German plan 
of ruthless submarine warfare. The Lusitania had been sunk, on May 7, 
1915, and a minatory note from President Wilson had followed. The sinking 
of ships by submarines continued. On January 31, 1917, Germany issued 
a note containing an announcement of unrestricted submarine warfare to 
take place in the waters surrounding the British Isles, France, and Italy. 
In this area ships whether belligerent or neutral, were to be sunk at sight. 
On February 3 Count von Bernstorff was given his passports and the Amer- 
ican Ambassador at Berlin was directed to sail for home. War was then 
only a matter of days. On April 2, after it had become clear that Germany 
was actively carrying out her threat, a special session of Congress was 
held, and within four days the United States and Germany were officially at 
war. 

I have mentioned these historical facts because they show that, when the 
$250,000,000 loan was being issued in New York in the form of secured notes, 
there was an extreme probability that the United States in the course of a few 
weeks, or at any rate before the end of the year, would enter upon the war 
and thus become an ally of the United Kingdom, and this explains the curi- 
ous nature of the loan, the short-term secured scrip with an option to convert 
into long-term bonds. Nor was there at that time any existing ally of this 
country who could render financial assistance. Great Britain was borrowing 
largely for the purpose of financing her European allies. It was out of the 
question to obtain any substantial loan in any country except the United 
States. 

I proceed to consider the terms of the relevant documents, all of which, 
except the offer, bore date February 1, 1917, though some of them were doubt- 
less signed or executed a few days before that date. The offer was dated at 
the foot “New York, January 22, 1917,” and purported to be signed first by 
J. P. Morgan and Co., and beneath that well-known name those of 20 other 
eminent United States bankers or trust companies. It was headed (be- 
neath the amount $250,000,000) with the words “United Kingdom of Great 
Britain and Ireland one-year and two-year 514 per cent. secured loan con- 
vertible gold notes.” The dates when interest and principal were payable 
followed, and then the line “Principal and interest payable at the office of 
J.P. Morgan and Co.” There followed the sentence as to the right to con- 
vert:—“Convertible upon notice, at the option of the holder, at any time 
before maturity, or (if called for earlier redemption) at any time until and 
including the date of such redemption, into twenty-year 51 per cent. bonds of 
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the United Kingdom of Great Britain and Ireland, payable February 1, 1937, 
and not subject to prior redemption. 

“Principal and interest of the notes, and of the bonds into which they may 
be converted, is to be payable, without deduction for British taxes, present or 
future, in New York in United States gold coin or, at the option of the holder, 
in London in sterling at the fixed rate of $4.8614 to the pound.” 

I pause to observe that these provisions, and particularly the fact that 
notes and bonds are included in the same sentence as to mode and places of 
payment, point strongly to the conclusion that the law of the contract must 
be the same both for the notes (which might never be converted) and for 
the bonds. I should add that the reference to freedom from British taxes 
might have been thought desirable having regard to the option to require pay- 
ment in London. 

After a provision as to redemption, the document continued: “The notes 
are to be secured by pledge with Bankers Trust Company, New York, under 
a pledge agreement executed by the Government, of securities approved by 
J. P. Morgan and Co., of an aggregate value of not less than $300,000,000 
calculated on the basis of the then prevailing markets, sterling securities be- 
ing valued in dollars at the prevailing rate of exchange.” ‘There followed 
descriptions of the securities to be pledged and a provision that, pending the 
arrival and deposit of definite securities as described, the Government was 
“to deposit temporarily with the Trust Company either approved New York 
Stock Exchange collateral or cash.” There were provisions to meet the case 
of depreciation in value, and for the right of the Government to sell for cash 
any of the pledged securities, the proceeds of sale to be applied to the retire- 
ment of notes by purchase or by redemption by lot, and also for a substitution 
of other securities, with the sentence “All substitutions, withdrawals and val- 
uations of securities are to be approved by J. P. Morgan and Co.” Then came 
the words: “This offering is made subject to the approval of our counsel of 
necessary formalities. We offer the above notes for subscription as fol- 
lows:—The one-year notes at 99.52 and interest, yielding 6 per cent. The 
two-year notes at 99.07 and interest, yielding 6 per cent. Subscription books 
will be opened at the office of J. P. Morgan and Co. at 10 o’clock a.m., Jan- 
uary 24, 1917, and will be closed at 10 o’clock a.m., January 31, 1917, or 
earlier in their discretion. . . . Amounts due on allotments will be payable at 
the office of J. P. Morgan and Co. in New York funds, to their order, and the 
date of payment will be given in the notices of allotment.” 

The above offer was made by J. P. Morgan and Co. and the group of bankers 
and trust companies to the public. The pledge of securities was effected by 
a letter dated “New York City, February 1, 1917” signed by the British 
Ambassador to the United States for the Government and addressed to “Bank- 
ers Trust Company, New York City.” It began thus: “Dear Sirs, The Gov- 
ernment of the United Kingdom of Great Britain and Ireland (hereinafter 
termed the obligor) is about to issue and to sell its 544 per cent. secured loan 


t 
0 
Cc 
0 
€ 
ir 
a 


JUDICIAL DECISIONS 525 


convertible gold notes for the aggregate principal amount of $250,000,000. 
Dated February 1, 1917,” and a description followed of amounts and dates 
of maturity. The notes were to be in the form of Schedule A-1 and to be au- 
thenticated by the certificate thereon executed by the Bankers Trust Com- 
pany. The bonds were to be substantially in the forms in the Schedule 
marked A-2. There followed 19 clauses containing the terms of the pledge 
of securities. There can be no doubt that in form it is an American docu- 
ment, providing for an effective pledge according to American law of the 
pledged securities placed in the hands of a trust company of New York City, 
providing in case of default for the sale by that trust company of the pledged 
securities, and for the application of what are termed “the avails of the sale” 
in payment first of costs and expenses, then of the whole amount owing on the 
notes for principal and interest, and lastly in payment of the surplus if any 
to the obligor. Clause 12 contains a provision that any noteholder, including 
the Bankers Trust Company, may become the purchaser of the pledged 
securities, without accountability except for the purchase-price, “whether the 
sale be made under the power of sale herein contained or pursuant to judicial 
proceedings.” Notice to redeem the notes was to be given by advertisements 
for five successive weeks in two newspapers published in New York City. 
The right to enforce the security was to vest exclusively in the trust company. 
Notices to the obligor were to be sufficiently given if addressed “to the Secre- 
tary of the British Treasury, care of J. P. Morgan and Co.” and delivered by 
hand to any member of that firm at their office in the City of New York. The 
final clause provided that the trust company, if in doubt as to the meaning 
of the instrument or their powers or duties thereunder, might “advise with 
legal counsel selected by it and shall be protected in anything done or suffered 
by it in good faith in pursuance of the opinion of such counsel.” My Lords, 
I do not think it can be doubted that the British Government, as well as the 
trust company and the lenders, intended that the law of New York should 
apply to this pledge in all respects, and that the Government by the letter 
agreed that their property so pledged should be free from the immunity ordi- 
narily applicable to the property of a foreign sovereign to the extent neces- 
sary for making the pledge effective. 

It does not necessarily follow that the law of the contract in other respects 
might not be the law of England, but that view would seem to impute an im- 
probable intention to the parties. So far as the notes were concerned it is 
plain that the subscribers were not being asked to rely primarily, if at all, on 
the credit of the Government of the United Kingdom. Securities to the value 
of not less than $300,000,000 were being placed in the hands and under the 
control of the Bankers Trust Company to secure notes to the value of $250,- 
000,000, and it is to be remarked that provision was made for the possible 
event of the pledged securities depreciating in value either because of change 
in market price or because of change in the rate of exchange between London 
and New York, so that the aggregate value should become less than 120 per 
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cent. of the principal amount of the notes for the time being outstanding. 
Moreover, there is nothing whatever in the notes themselves, unless it be the 
circumstance that the promise to pay is a promise by the Government of the 
United Kingdom, which tends to support the view that the intention of the 
obligation was that it should be governed by the law of England. 

After the United States had declared war, notes to the value of $143,587,000 
were exchanged into bonds of three denominations with coupons attached. 
This was in effect a loan by citizens of the United States to an allied Power 
to enable it effectively to carry on the war. There is nothing in the form 
of the bonds, which will be found set out in full in the speech of the noble 
Lord on the Woolsack, to indicate that the proper law of the contract was 
not the same as in the case of the notes. On the contrary the provisions for 
registration in the City of New York, and for transfer after such registration, 
seem to me to suggest that the bond is an American bond subject to the law 
of the State of New York. 

My Lords, having reached the opinion that the question is one of presumed 
intention, I am, I think, fully justified on a consideration of the documents 
themselves read in the light of the surrounding circumstances, not omitting 
the fact that the borrower was the Government of the United Kingdom, in 
concluding, first, that the intention of all parties to the contract of loan 
effected by the offer and acceptance of the secured notes was that it should be 
governed by the law of New York, and secondly, that it is impossible to come 
to the conclusion that the proper law of the contract embodied in the bonds 
was not the same law as that which governed the issue and acceptance of the 
notes. It follows, therefore, that the law of the State of New York applies 
to the bonds, and that, if the New York option is exercised, the obligation of 
the Government is simply to pay that which in New York it is liable to pay in 
respect of the bonds, that is, dollar for dollar, pursuant to the Joint Resolution. 

These, my Lords, are the reasons which led me to vote in favor of the 
motion proposed by the noble Lord on the Woolsack, and I will only add that 
I am by no means clear that Mr. Justice Branson and the Court of Appeal 
would not have come to the same conclusion had the facts been fully before 
them and had they regarded themselves as free to regard the dicta of Lord 
Romilly and of Lord Selborne as requiring the qualifications referred to 
above and in the speeches of the noble Lords who have preceded me. 


Lorp Rocue: My Lords, I have had the advantage of reading in advance 
the opinions of the noble Lords which have just been delivered, and there is 
little that I need add in expressing my concurrence in their reasoning. As 
to the construction of the payment clause, I feel no doubt that it should, by 
English law, receive the same construction as was given to a similar clause 
in Feist’s case (50 The Times L. R. 143; [1934] A. C. 161). 

As to the proper law of the contract, I confess that I have felt serious doubts 
during the course of the argument as to the true conclusion to be reached. 
The principles stated by Lord Romilly and Lord Selborne, though, of course, 
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they do not constitute any absolute rules of law, are based on considerations 
of very great weight, and have stood unchallenged for so long a time that I 
have hesitated before differing from the Court of Appeal and Mr. Justice 
Branson as to their effect on the present case. But though I regard them 
as still generally applicable to most transactions of the character of the 
transaction now in question, yet this transaction was of a very exceptional 
character. At the time the notes were issued—and I agree that it would be 
wrong to regard the issue of the notes and of the bonds otherwise than as one 
transaction—it was natural that his Majesty’s Government in making resort 
to a great and still neutral financial market in the United States of America 
should have clothed the transaction with both the appearance and the reality 
of a transaction domiciled, so to speak, in New York. It is needless that I 
should again call attention to the clauses in the documents of this import. 
But in English law a transaction may be regulated in general by the law of one 
country although, as to parts of that transaction, which are to be performed 
in another country, the law of that other country may be the law applicable 
(Chatenay v. Brazilian Submarine Telegraph Company ([1891] 1 Q. B. 79); 
sub nom. In re Brazilian Submarine Telegraph Company, Limited (7 The 
Times L. R. 1)). The question is, Can that situation be regarded as the 
situation here? On the whole I think it cannot be so regarded. The offer of 
January 22, 1917, contained this sentence: “This offering is made subject to 
approval by our counsel of necessary formalities.” By the letter to the 
Bankers Trust Company, dated February 1, 1917, there was entrusted to 
legal counsel—which phrase meant in this document, as in the offer, counsel 
in New York—the power of decision on among other things the meaning of the 
instrument in question. Stipulations of this nature are properly deemed 
to be of the greatest weight in the determination of questions as to the proper 
law of contracts. As a rule, and this case is no exception, the courts and 
lawyers of any country or locality are taken to be intended to apply their 
own native law to the matter submitted to them for decision or advice. The 
letter of February 1, in effect provides for the decision under the law of New 
York of any doubtful matter, including any matter of construction. Such a 
stipulation on the subject of construction goes to the heart of the question of 
what is the proper law of the contract. Being satisfied that the law to regu- 
late the note part of the transaction was intended to be the law of the State 
of New York, and thinking that it is impossible to distinguish the various 
stages of this loan transaction one from another in respect of their proper law, 
I am impelled to the conclusion that the law of New York was intended to 
apply throughout such transaction. The Joint Resolution of Congress, there- 
fore, operates to defeat the suppliants’ claim, and the Crown is entitled to 
judgment. 


Lorp ATKIN: My Lords, I am authorized by my noble and learned friend 
Lord Macmillan to say that he concurs in the opinions which have been 
delivered. 
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SUPREME COURT OF THE UNITED STATES 
A. L. SHAPLEIGH, et al., v. Pascua Mier? 


January 4, 1937 


A transfer of land from the sovereignty of Mexico to that of the United States, brought 
about by an avulsive change in the course of the Rio Grande—the boundary stream— 
and by the provisions of the convention of June 5, 1907, and proceedings thereunder, did 
not affect its private ownership. 

An expropriation of such land while still a part of Mexico, if lawful and effective under 
the Constitution and laws of Mexico when made, must be recognized as lawful and 
effective under the laws of the United States when questioned in a Judicial proceeding. 

Assuming that the Mexican proceedings are reéxaminable, the courts below found that 
the expropriation before the transfer of sovereignty was valid under the laws of Mexico. 
Affirmed. 

Mr. Justice Carpozo delivered the opinion of the court. 

The action is trespass for the trial of title. 

Plaintiffs, petitioners here, are citizens of Missouri; defendant, respondent 
here, is a citizen of Mexico. A tract of 337 acres in Texas, known as “El 
Guayuco Banco No. 319,” on the left bank of the Rio Grande river, is the 
subject matter of the controversy. A jury having been waived, the trial was 
by a judge, who made his findings of fact and conclusions of law, and gave 
judgment for defendant. From this there was an appeal, its scope, however, 
narrowed by the manner of the trial and the form of the decision. Eastman 
Kodak Co. v. Gray, 292 U. S. 332; Harvey Co. v. Malley, 288 U. S. 415; 
Fleischmann Co. v. United States, 270 U.S. 349. A single question was open: 
were the conclusions of law supported by the facts as found, when supple- 
mented by any other facts within the range of judicial notice? The Court 
of Appeals for the Fifth Circuit affirmed the judgment of the District Court. 
83 F. (2d) 673. We granted certiorari to pass upon the contention, strongly 
pressed by the petitioners, that their rights had been illegally divested through 
the action of a foreign government. 

The land in controversy was once part of the Mexican state of Chihuahua. 
In 1926 it was cut by avulsion from the south or right bank of the Rio Grande 
to the north or left bank, and became part of the United States. By the ordi- 
nary rule a change of location resulting from avulsion would have left Mexico 
still sovereign over the territory thus moved, the center of the old channel 
remaining as the boundary. Missouri v. Nebraska, 196 U. S. 23, 35;? Ne- 
braska v. Iowa, 143 U.S. 359, 361, 367, 370. Here a different rule applied 
by force of a convention, proclaimed June 5, 1907 (35 Stat. 1863) ,3 whereby 
the boundaries were to shift in the event of future changes, with exceptions 
not now material as to population and area. A Boundary Commission, pre- 
viously established but confirmed by the convention, marked the change upon 
the ground. Sovereignty was thus transferred, but private ownership re- 
mained the same. United States v. Chaves, 159 U.S. 452, 457; United States 

1299 U. S. 468. 
2 This JourNAL, Vol. 1 (1907), p. 203. 
? This JouRNAL, Supp., Vol. 1 (1907), p. 278. 
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v. Percheman, 7 Pet. 51, 86. To find the title to the land today we must 
know where title stood while the land was yet in Mexico. 

In 1925, before the river had wrought the change, proceedings were begun 
for the division of a “latifundium,” which embraced the land in controversy, 
and for its acquisition by the state. A petition in due form was submitted to 
the Governor of Chihuahua, and resulted in a decree, dated March 5, 1925, 
whereby the State of Chihuahua was proclaimed to be the owner. The Dis- 
trict Judge has found that the plaintiffs and those from whom they trace their 
claim were notified of the proceedings and were given the opportunity to prove 
their title, but failed to do so. The judge has also found that the proceedings 
were regular and valid, that there was no requirement in the Constitution or 
laws of Mexico whereby payment must be made or secured at or before the 
time of expropriation, and that by force of the decree the plaintiffs were di- 
vested of any title that had been theirs. Following this expropriation, the 
defendant, who is now in possession, filed with the proper officials an applica- 
tion that he be permitted to buy the lands in suit, acquiring by that request 
an inchoate or potential interest, which was afterwards perfected by the 
payment of the purchase price. 

Petitioners concede that the expropriation decree, if lawful and effective 
under the Constitution and laws of Mexico, must be recognized as lawful and 
effective under the laws of the United States, the sovereignty of Mexico at 
the time of that decree being exclusive of any other. Oectjen v. Central 
Leather Co., 246 U.S. 297; # Ricaud v. American Metal Co., 246 U.S. 304; 5 
American Banana Co. v. United Fruit Co., 213 U. S. 347;® Underhill v. 
Hernandez, 168 U.S. 250; Hewitt v. Speyer, 250 Fed. 367; Earn Line S. 8S. Co. 
v. Sutherland S. S. Co., 254 Fed. 126; Oliver Am. Trading Co. v. Gov’t of the 
United States of Mexico, 5 F. (2d) 659; Compania M. Y. R. R., S. A. v. 
Bartlesville Zine Co., 115 Tex. 21. The question is not here whether the 
proceeding was so conducted as to be a wrong to our nationals under the 
doctrines of international law, though valid under the law of the situs of the 
land. For wrongs of that order the remedy to be followed is along the chan- 
nels of diplomacy. “A citizen of one nation wronged by the conduct of an- 
other nation, must seek redress through his own government.” United States 
v. Diekelman, 92 U. 8S. 520, 524. Cf. Ware v. Hylton, 3 Dall. 199, 230; 
Young v. United States, 97 U. S. 39, 67, 68; Frelinghuysen v. Key, 110 U. S. 
63,71, 75. Indeed, a tribunal is in existence, the International Claims Com- 
mission, established by convention between the United States and Mexico, 
to which the plaintiffs are at liberty to submit and have long ago submitted a 
claim for reparation. Convention of September 8, 1923, proclaimed March 3, 
1924; 43 Stat. 1730.7 What concerns us here and now is the efficacy of the 


‘ This Journat, Vol. 12 (1918), p. 421. 

5 Tbid., p. 417. 

6 Tbid., Vol. 3 (1909), p. 1006. 

7 This JouRNAL, Supp., Vol. 18 (1924), p. 147. 
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decree under the land law of Mexico at the date of its proclamation to ex- 
tinguish hostile claims of ownership and pass the title to another. 

Petitioners are content thus to limit the inquiry, if we read their argument 
aright. They insist that the decree which purports to divest them of their 
title, is a nullity even by the law of Mexico, and that it is the duty of our 
courts, if the nullity has been made out, to adjudge ownership accordingly. 
Meeting the objection that the acts of an independent government done in 
its own territory are not subject to reéxamination by the courts of another 
(Underhill v. Hernandez, supra; Oetjen v. Central Leather Co., supra; Hewitt 
v. Speyer, supra; Oliver Am. Trading Co. v. Gov’t of the United States of 
Mexico, supra), they say that the land in controversy is now a part of the 
United States; that it was brought into our domain by a treaty of cession, the 
avulsion being merely the occasion that made the treaty operative; and that 
in passing upon the validity of the Mexican decree we are adjudicating a 
claim of title to part of our own soil. To do this, they maintain, is an incident 
of the judicial function. Meeting the objection that by the findings of the 
trial court the decree and the proceedings leading up to it are valid, they 
make a twofold answer. They say that the laws formerly prevailing in terri- 
tory acquired by treaty or convention are those of an antecedent government 
rather than a foreign one, and are the subject of judicial notice. Fremont v. 
United States, 17 How. 542, 557; United States v. Perot, 98 U. S. 428, 429, 
430; United States v. Chaves, supra, p. 459. They say again that if such 
notice is not appropriate, a finding as to a foreign law is not solely one of fact, 
but one of fact and law compounded, which may be reviewed upon appeal, 
like a finding in certain circumstances as to the meaning of a document. 
Wigmore, Evidence, Vol. 5, § 2558; Fitzpatrick v. International Ry. Co., 252 
N. Y. 127, 139, 140; Saloshin v. Houle, 85 N. H. 126; Compania Transconti- 
nental v. Mexican Gulf Oil Co., 292 Fed. 846; Hanley v. Donoghue, 116 
U.S. 1, 6. 

We leave for another case a delimitation of the principles thus invoked 
by the petitioners to clear a pathway to review. To delimit them with ac- 
curacy is unnecessary now, for, accepting them, provisionally, in their fullest 
length and breadth, we find the expropriating decree to be proof against as- 
sault. The defect imputed to it is expropriation in advance of payment or 
without adequate security, either payment or security being necessary in the 
view of the petitioners to effect a change of title. What the decree does pro- 
vide is that there shall be “indemnity” to the owners, whoever they may be, 
for every interest condemned, and that bonds of the state shall be delivered 
as a medium of payment. Experts testifying for the defendant tell us that 
such indemnity is adequate under the Constitution of the Federal Republic 
(Constitution of Mexico, 1917, Art. 27), and also under the Agrarian Law of 
the State of Chihuahua. Cf.Sweet v. Rechel, 159 U.S. 380; Crozier v. Krupp, 
224 U.S. 290, 306; Phillips v. Comm’r, 283 U.S. 589, 597; Hurley v. Kincaid, 
285 U.S. 95,104. The pertinent articles are quoted in the record, and give 
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reasonable support to the opinion so expressed.* Other witnesses testifying 
for the plaintiffs, advance a different view. Opinions of the Supreme Court 
of Mexico are laid before us in the briefs, and were summarized by the wit- 
nesses, though they were not exhibits at the trial. One gives color of support 
to the view advanced for the petitioners. Five of later date tend the other 
way. There is testimony that by the law of Mexico five decisions are neces- 
sary to give rise to a controlling precedent. For anything to the contrary 
appearing in the record, the claimants are still at liberty, though their estate 
has been divested, to receive delivery of bonds of the State of Chihuahua 
upon giving evidence of title. 

In what has been written, we have assumed in favor of the petitioners, but 
without intending to decide, that the land law of Mexico in the territory now 
part of Texas is a proper subject of judicial notice. The assumption helps 
them nothing. A different case would be here if they were able to refer us to 
documents or other evidence dehors the present record establishing a different 
rule from that stated in the findings. In such conditions, the doctrine of 
judicial notice might be a crutch on which to lean. But none of these ex- 
trinsic aids to judgment has been placed at our disposal. Neither through 
any reference to documents nor through other sources of information has 
anything been added to what has been developed by the witnesses in the pages 


* Constitution of Mexico, 1917, Article 27: 

“Private property shall not be expropriated except for reasons of public utility and by 
means of indemnification. 

“The Nation shall have at all times the right to impose on private property such limitations 
as the public interest may demand as well as the right to regulate the development of natural 
resources, which are susceptible of appropriation, in order to conserve them and equitably to 
distribute the public wealth. For this purpose necessary measures shall be taken to divide 
large landed estates; to develop small landed holdings. . . . Private property acquired for 
the said purposes shall be considered as taken for public utility. . . . 

“During the next constitutional term, the Congress and the State Legislatures shall enact 
laws, within their respective jurisdictions, for the purpose of carrying out the division of 
large landed estates, subject to the following conditions. . . . 

“(e) The owners shall be bound to receive bonds of a special issue to guarantee the pay- 
ment of the property expropriated. With this end in view, the Congress shall issue a law 
authorizing the States to issue bonds to meet their agrarian obligations.” 

Agrarian Law of the State of Chihuahua: 

“Article third: Owners of larger extensions of lands than those prefixed in Article Ist, are 
under the obligations to divide into fractions their lands, and, to this effect a term of ninety 
days is granted them from the date on which this law goes into effect, so that they may select 
the extension of land they can keep; and another term of six months, from same date, is 
granted them for the formulation of the project for the division into fractions of the land in 
excess, which project is to be submitted to the Executive of the State for its approval attach- 
ing thereto corresponding plats of the land together with authentic title deeds.” 

“Article sixth: By the mere fact that the owners, do not present the plats to the Executive 
of the State in the form and terms as provided for in the Article 3rd., it shall be understood 
that they refuse to divide the latifundium, into fractions, and the Executive of the State shall 
carry it out (the division into fractions of said latifundium) by means of expropriation in ac- 
cordance to provision of subsection C, or the Section VII of Article 27th, of the General 
Constitution.” 
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of this record. The situation is thus the same, whatever the extension of the 
doctrine of judicial notice, as if the record stood alone. 

Heed must be given to the burden of proof, at least when other tests are 
lacking. In this action to establish ownership, petitioners must recover, if 
at all, on the strength of their own title. Judicial notice is unavailing to 
rid them of that burden. To say that a court will take judicial notice of a 
fact, whether it be an event or a custom or a law of some other government, 
is merely another way of saying that the usual forms of evidence will be 
dispensed with if knowledge of the fact can be otherwise acquired. Wigmore, 
Evidence, Vol. 5, § 2567; Thayer, Preliminary Treatise on the Law of Evi- 
dence, pp. 277, 308. But the truth, of course, is that judicial notice and 
judicial knowledge are far from being one. The law is not so vain as to 
make pretense of their identity. To the contrary, a court that is left without 
knowledge of a fact after exploring to the full every channel of information 
must needs decide against the litigant who counts upon the fact as an essen- 
tialof hisclaim. Denon apparentibus et de non existentibus eadem est ratto. 

We are not persuaded upon this record, supplemented by everything now 
brought to our attention, that the law of Mexico is other than by the concur- 
rent judgments of the courts below it has been here adjudged to be. That 
being so, petitioners have not maintained the burden of overcoming the decree. 
Their claim of title fails. 

The judgment is 

Affirmed. 


SUPREME COURT OF THE UNITED STATES 


Homer S. Cummines, Attorney General of the United States, and W. A. 
JULIAN, as Treasurer of the United States, Petitioners, v. DrutTscHE 
BANK UND DisconTo-GESELLSCHAFT.* 


February 1, 1937 


Seizures under the Trading with the Enemy Act, enacted by Congress by exertion of 
the war power and untrammeled by the due process or just compensation clause of the 
Constitution, divested the alien enemy owners of every right in respect of the money and 
property seized, and vested absolute title in the United States. The United States did 
not take or hold as trustee for their benefit. 

The legislative intention to deal justly after the war with former owners by restitution 
or compensation detracted nothing from the title acquired by the United States or its 
power to retain or dispose of the property upon such terms and conditions as from time 
to time the Congress might direct. 

The Settlement of War Claims Act was not a conveyance and did not grant former 
owners any right or title to, or interest in, the money or property taken by the Custodian. 

The temporary postponement of final disposition of seized property by Public Resolu- 
tion No. 53 because of Germany’s default in the payment of adjudicated claims of 
American nationals against Germany, was not a deprivation of respondent’s property 
without due process of law. 


Mr. Justice BuTuEr delivered the opinion of the court. 
This is a suit in equity brought October 3, 1934, by respondent in the Su- 


* 300 U.S. 115. 
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preme Court of the District of Columbia ! against petitioners praying a decree 
directing delivery of property seized by the Alien Property Custodian and 
withheld by petitioners under the Trading with the Enemy Act from “Direc- 
tion de Disconto Gesellschaft,” an alien enemy. Petitioners moved to dis- 
miss the bill upon the ground that the court had no jurisdiction to entertain 
it because by Public Resolution No. 53 of June 27, 1934, 48 Stat. 1267, the 
return of the money and property sought has been postponed. The court 
sustained the motion and dismissed the bill. The court of appeals reversed. 
83 F. (2d) 554. This court granted a writ of certiorari. 299 U.S. 527. 

In substance the bill alleges: Respondent, a German corporation, was cre- 
ated in 1929 by consolidation of Deutsche Bank and Direction der Disconto 
Gesellschaft. After the merger, the assets of the latter became respondent’s 
property. The Custodian determined the Disconto Gesellschaft to be an 
alien enemy and seized its money and property in this country, which was 
held by the Custodian and deposited in the Treasury. Respondent, acting 
under the Settlement of War Claims Act and in accordance with the Custo- 
dian’s rules and regulations, filed notice of claim to the property and applied 
to the President for its return. Before commencement of this suit, the Custo- 
dian found it entitled to the property. In March, 1931, Sprunt and others 
brought an action in the Supreme Court of the District of Columbia against 
respondent; a warrant of attachment issued and, pursuant to it, the marshal 
levied on the money and property so held; because of the attachment peti- 
tioners refused to deliver it to respondent and retained custody. In May, 
1934, that action was discontinued by plaintiffs and the attachment was re- 
leased. July 1, 1934, the office of Custodian ceased; his powers and duties 
were transferred to the Department of Justice; all money and property held 
by or in trust for him was transferred to the Attorney General. Before com- 
mencement of this suit, respondent demanded and petitioners refused delivery 
of that here in question. Their refusal was based on Public Resolution 
No. 53. 

The questions for decision are whether that resolution withdrew from the 
trial court jurisdiction to entertain the bill, and whether it deprives respondent 
of its property without due process of law in contravention of the Fifth 
Amendment. 

1. This is in substance a suit against the United States. Banco Mexicano 
v. Deutsche Bank, 263 U. S. 591, 603. Becker Co. v. Cummings, 296 U. S. 
74, 78. By the Trading with the Enemy Act of 1917, §9 (a) (b) (c),? as 
amended by the Settlement of War Claims Act, § 11,3 the United States con- 


1 Now the “District Court of the United States for the District of Columbia.” Act of 
June 25, 1936, 49 Stat. 1921. 

? Act of October 6, 1917, § 9, 40 Stat. 419 [this Journat, Supp., Vol. 12 (1918), p. 27], as 
amended by Acts: July 11, 1919, 41 Stat. 35; June 5, 1920, 41 Stat. 977; February 27, 1921, 
¢. 76, 41 Stat. 1147; December 21, 1921, c. 13, 42 Stat. 351; December 27, 1922, c. 13, 42 
Stat. 1065; March 4, 1923, § 1, 42 Stat. 1511; May 7, 1926, c. 252, 44 Stat. 406. 

* Act of March 10, 1928, 45 Stat. 270. [This Journa, Supp., Vol. 22 (1928), p. 40.] 


e 
f 
O 
a 
Uy 
e 
d 
0 
t 
yn 
0. 
Ww 
at 
A. 
HE 
of 
the 
nd 
did 
jon 
its 
ime 
mer 
jan. 
; of 
rty 
Su- 


534 THB AMERICAN JOURNAL OF INTERNATIONAL LAW 


sented, in respect of claims such as the one here in question, to be sued in the 
Supreme Court of the District of Columbia. Petitioners maintain Resolu- 
tion No. 53 withdrew that consent. 

The recitals of that resolution disclose reasons for its adoption. They are: 
A joint resolution of July 2, 1921, declared that property of German nationals 
held under the Trading with the Enemy Act should be retained and no dis- 
position thereof made, except as specifically provided by law, until the Ger- 
man Government should make suitable provision for the satisfaction of claims 
of American nationals against it. The Treaty of Berlin, August 25, 1921,° 
accorded to the United States all rights and advantages specified in the resolu- 
tion of July 2, 1921, including those stipulated for its benefit in the Treaty of 
Versailles,® not ratified by the United States. The agreement of August 10, 
1922,” established a Mixed Claims Commission to adjudicate claims of Amer- 
ican nationals against Germany. And, in the debt-funding agreement of 
June 23, 1930,8 Germany agreed to pay the United States on account of its 
awards 40,800,000 reichmarks in each year until 1981. Germany was in 
arrears under that agreement and had failed to make provision for satisfac- 
tion of claims established against it. 

Therefore, the resolution declared: So long as Germany is in arrears in 
respect of obligations mentioned, all deliveries of property authorized to be 
made under the Trading with the Enemy Act of 1917, as amended, or the 
Settlement of War Claims Act of 1928 as amended, “whether or not a judg- 
ment or decree has been entered with respect thereto, shall be postponed and 


the money or property, or the income, issues, profits, and/or avails thereof 
reserved ... Provided. . . That the President may, in his sole discretion, 
remove the restriction as to any of the cases . . . in relation to which ... 


deliveries have been postponed under this resolution . . 

The consent of the United States to be sued was revocable at any time. 
Lynch v. United States, 292 U.S. 571,581. It has not been expressly recalled 
and, unless by Resolution No. 53 impliedly withdrawn, the Supreme Court of 
the District had jurisdiction to entertain the complaint. Continuation of 
the consent was not inconsistent with the purpose of the resolution. The 
measure was adopted because of Germany’s default which, as indicated by the 
context; was assumed not to be permanent. It was intended only tempora- 
rily to postpone final disposition of the seized property, merely to stay de- 
liveries whether directed by administrative order or judgment of a court. 
Claimants may have deliveries whenever Germany ceases to be in arrears. 
Fulfillment of her promises will end the restraint imposed by the resolution. 
Postponement of deliveries does not suggest intention to withdraw consent 


442 Stat. 105. [This Journat, Supp., Vol. 16 (1922), p. 10.] 

5 42 Stat. 1939. [Jbid.] 

6 Sen. Doc. No. 348, 67th Cong., 4th Sess., p. 3329. [Jbid., Vol. 13 (1919), p. 151.] 
742 Stat. 2200. [Ibid., Vol. 16 (1922), p. 171.] 

8 Report of the Secretary of the Treasury, 1930, p. 341. 
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to be sued. It was given and long continued in order to safeguard former 
owners against erroneous administration of measures enacted for their benefit. 
Neither need nor reason has been suggested for change of policy in that regard. 
In the absence of unmistakable expression of purpose to that end, it may not 
reasonably be inferred that Congress intended to withdraw that protection. 
Cf. Becker Co. v. Cummings, supra, 80. We find nothing to warrant that 
inference. District of Columbia v. Eslin, 183 U. S. 62, gives no support to 
petitioners’ contention. Clearly the trial court had jurisdiction to entertain 
the complaint. 

2. Public Resolution No. 53 is not repugnant to the Fifth Amendment. By 
exertion of the war power, and untrammeled by the due process or just com- 
pensation clause, Congress enacted laws directing seizure, use and disposition 
of property in this country belonging to subjects of the enemy. Alien enemy 
owners were divested of every right in respect of the money and property 
seized and held by the Custodian under the Trading with the Enemy Act. 
United States v. Chemical Foundation, 272 U. S. 1, 9-11. Woodson v. 
Deutsche, etc., Vormals, 292 U.S. 449, 454. The title acquired by the United 
States was absolute and unaffected by definition of duties or limitations upon 
the power of the Custodian or the Treasurer of the United States. Congress 
reserved to itself freedom at any time to dispose of the property as deemed 
expedient and right under circumstances that might arise during and after 
the war. Legislative history and terms of measures passed in relation to alien 
enemy property clearly disclose that from the beginning Congress intended 
after the war justly to deal with former owners and, by restitution or com- 
pensation in whole or part, to ameliorate hardships falling upon them as a 
result of the seizure of their property.® But that intention detracted noth- 
ing from title acquired by the United States or its power to retain or dispose 
of the property upon such terms and conditions as from time to time Congress 
might direct. As the taking left in enemy owners no beneficial right to, or 
interest in, the property, the United States did not take or hold as trustee 
for their benefit. 

Respondent maintains that § 11 of the Settlement of War Claims Act of 
1928, amending § 9 of the Trading with the Enemy Act of 1917 as amended, 
vested in former owners an immediate right to the return of their property 
and that, having complied with the provisions of the Act, they cannot be de- 
prived of that right. It argues that its interest in the property taken was not 
“completely and irrevocably destroyed” and that the Settlement of War 
Claims Act was an Act under which it “could and did obtain a vested interest 
in its property.” To the extent that the argument rests upon the assumption 


*Sen. Rep. No. 113, 65th Cong., Ist Sess. Trading with the Enemy Act of October 6, 
1917, § 12, 40 Stat. 423. Public Resolution No. 8, July 2, 1921, § 5, 42 Stat. 106. Cong. 
Rec., Vol. 61, Part 4, p. 3249. Winslow Act of March 4, 1923, § 2, 42 Stat. 1516, adding § 23 
to Trading with the Enemy Act. Sen. Rep. No. 273, 70th Cong., Ist Sess., pp. 12-13. 
Settlement of War Claims Act of March 10, 1928, 45 Stat. 254. 
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that the taking did not divest enemy owners of every right or that the United 
States did not acquire absolute title, it is fallacious and need not be noticed. 
The Settlement of War Claims Act was not a conveyance and did not grant 
former owners any right or title to, or interest in, the money or property 
taken by the Custodian. As amended by it, pertinent provisions of the 
Trading with the Enemy Act are indicated in the margin.!° No change of title 
was effected by that Act; and in proceedings under it none takes place before 
delivery to claimant. As the United States owned all, claimant’s consent to 
postponement of delivery of part did not improve its position as to the rest. 
The President did not order delivery. Action by him was neither a condition 
precedent nor a bar to suit. The statute, §9 (a), required the money and 
property to be retained by the Custodian or Treasurer until final judgment 
for claimant should be satisfied by delivery, or until final judgment against 
claimant. It is clear that when the resolution was adopted respondent had 


neither title nor vested right to have delivery. 


10 Section 9 (b) of the Trading with the Enemy Act, as amended by § 11 of the Settlement 
of War Claims Act, 45 Stat. 270—in substance so far as pertinent here—declares that if the 
President shall determine that the owner at the time of the taking was a German corporation 
and that written consent (provided for in subsection (m) of § 9 as amended) to postpone- 
ment of return of 20 per cent of the money or property has been filed, then the President 
without any application being made therefor ‘“‘may order the payment, conveyance, transfer, 
assignment, or delivery of such money or other property held by the Alien Property Cus- 
todian or by the Treasurer of the United States” to the owner from whom taken. 

Section 9 (c) declares that any person whose property the President is authorized to return 
under the provisions of subsection (b) (and plaintiff’s predecessor is such a person) may serve 
notice of claim for the return of the money or property taken from him as provided in sub- 
section 9 (a) (which relates to claims by others than enemies for property taken from them by 
the Custodian) and thereafter ‘may make application to the President for allowance of such 
claim and/or may institute suit in equity to recover such money or other property, as pro- 
vided in said subsection, and with like effect. The President or the court, as the case may 
be, may make the same determinations with respect to citizenship and other relevant facts 
that the President is authorized to make under the provisions of subsection (b) hereof.” 

And § 9 (a) provides that any person not an enemy or ally of an enemy claiming money or 
property taken by the Custodian may file with him a notice of claim under oath and in form 
and substance as required; and the President, if application is made by claimant, may order 
the payment or delivery to claimant of the money or property so held by the Custodian or 
Treasurer. If the President shall not so order within 60 days or if the claimant shall have 
filed the required notice and made no application, then claimant may institute a suit in 
equity ‘to establish the interest, right, title . . . so claimed, and if so established the court 
shall order the payment, conveyance, transfer, assignment, or delivery to said claimant of 
the money or other property so held by the Alien Property Custodian or by the Treasurer of 
the United States or the interest therein to which the court shall determine said claimant is 
entitled. If suit shall be so instituted, then such money or property shall be retained in the 
custody of the Alien Property Custodian, or in the Treasury of the United States, as provided 
in this Act, and until any final judgment or decree which shall be entered in favor of the 
claimant shall be fully satisfied by payment or conveyance, transfer, assignment, or delivery 
by the defendant, or by the Alien Property Custodian, or Treasurer of the United States on 
order of the court, or until final judgment or decree shall be entered against the claimant or 
suit otherwise terminated.” 
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The grant to former alien enemy owners of the privilege of becoming en- 
titled upon conditions specified to have returned to them the property of 
which they had been deprived by exertion of the war power of the United 
States was made by the Congress in mitigation of the taking and in recogni- 
tion of “the humane and wise policy of modern times.” Brown v. United 
States, 8 Cr. 110,123. In United States v. White Dental Co., 274 U.S. 398, 
it appeared that during the war the German Government sequestered the 
property of a German corporation which, through ownership of all its capital 
stock, was controlled by an American corporation. Speaking of the taking 
we said (pp. 402-403) : “What would ultimately come back to it [the Amer- 
ican owner], as the event proved, might be secured not as a matter of right, 
but as a matter either of grace to the vanquished or exaction by the victor. 
. . . It would require a high degree of optimism to discern in the seizure of 
enemy property by the German Government in 1918 more than a remote 
hope of ultimate salvage from the wreck of the war.” We think it clear that 
the grant by the Settlement of War Claims Act was made as a matter of grace 
and so was subject to withdrawal by Congress. United States v. Teller, 107 
U.S. 64, 68. Frisbie v. United States, 157 U. S. 160, 166. Lynch v. United 
States, supra, 577. The resolution does not infringe the Fifth Amendment. 

Reversed. 

Mr. Justice Roperts took no part in the consideration or decision of this 

case. 


SUPREME COURT OF THE UNITED STATES 


UnitTep States or AMERICA v. Morcan BeLMont and 
ELEANOR R. BELMONT, Executors 


May 8, 1937 


Petition by the United States to recover a sum of money deposited by a Russian 
corporation with a private banker in New York City. Subsequently, in 1918, the Soviet 
Government enacted a decree by which the Russian corporation was dissolved and its 
property and assets wherever situated nationalized and appropriated by that government. 
On November 16, 1933, the Soviet Government released and assigned to the Government 
of the United States all amounts due to the former from American nationals, including 
the deposit account in suit. The assignment was effected by an exchange of diplomatic 
correspondence and its purpose was to bring about a final settlement of the claims and 
counterclaims between the two governments. 

Coincident with the assignment, the President of the United States recognized the 
Soviet Government. The effect of this was to validate all acts of that government here 
involved from the commencement of its existence; and the courts of one sovereign state 
coh sit in judgment upon the acts of the government of another done within its own 
erritory. 

Governmental power over external affairs is vested exclusively in the national govern- 
ment of the United States. In respect of what was done here, the Executive had authority 
to speak as the sole organ of the national government. 

The assignment and the agreements in connection therewith did not, as in the case of 
treaties, as that term is used in the treaty-making clause of the Constitution, require the 
advice and consent of the Senate; and the same rule of supremacy established in respect 
of treaties by the express language of the Constitution, results in the case of all inter- 
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national compacts and agreements concluded by the President without participation 
by the Senate. 

In respect of all international negotiations and compacts, and in respect of the foreign 
relations of the United States generally, State lines disappear. Within the field of these 
powers, whatever the United States rightfully undertakes, it necessarily has warrant 
to consummate, and when judicial authority is invoked in aid of such consummation, 
State constitutions, State lines, and State policies are irrelevant to the inquiry and decision. 

The public policy of the United States as declared by the Constitution that private 
property shall not be taken without just compensation has no extraterritorial application, 
unless in respect of its own citizens. What another country has done in the way of 
taking over the property of its nationals, and especially of its corporations, is not a mat- 
ter for judicial consideration here. 

The status of adverse claims, if any, of others not parties to this action, not considered 
in this case. 

Separate concurring opinion of Mr. Justice Stone. 

Mr. Justice SUTHERLAND delivered the opinion of the court. 

This is an action at law brought by petitioner against respondents in a 
federal district court to recover a sum of money deposited by a Russian 
corporation (Petrograd Metal Works) with August Belmont, a private banker 
doing business in New York City under the name of August Belmont & Co. 
August Belmont died in 1924; and respondents are the duly-appointed execu- 
tors of his will. A motion to dismiss the complaint for failure to state facts 
sufficient to constitute a cause of action was sustained by the district court, 
and its judgment was affirmed by the court below. 85 F. (2d) 542. The 
facts alleged, so far as necessary to be stated, follow. 

The corporation had deposited with Belmont, prior to 1918, the sum of 
money which petitioner seeks to recover. In 1918, the Soviet Government 
duly enacted a decree by which it dissolved, terminated and liquidated the 
corporation (together with others), and nationalized and appropriated all 
of its property and assets of every kind and wherever situated, including the 
deposit account with Belmont. As a result, the deposit became the property 
of the Soviet Government, and so remained until November 16, 1933, at which 
time the Soviet Government released and assigned to petitioner all amounts 
due to that government from American nationals, including the deposit ac- 
count of the corporation with Belmont. Respondents failed and refused to 
pay the amount upon demand duly made by petitioner. 

The assignment was effected by an exchange of diplomatic correspondence 
between the Soviet Government and the United States.2 The purpose was 
to bring about a final settlement of the claims and counterclaims between the 
Soviet Government and the United States; and it was agreed that the Soviet 
Government would take no steps to enforce claims against American na- 
tionals; but all such claims were released and assigned to the United States, 
with the understanding that the Soviet Government was to be duly notified 
of all amounts realized by the United States from such release and assign- 
ment. The assignment and requirement for notice are parts of the larger 
plan to bring about a settlement of the rival claims of the high contracting 
parties. The continuing and definite interest of the Soviet Government in 


? This JouRNAL, Supp., Vol. 28 (1934), pp. 1-11. 
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the collection of assigned claims is evident; and the case, therefore, presents 
a question of public concern, the determination of which well might involve 
the good faith of the United States in the eyes of a foreign government. The 
court below held that the assignment thus effected embraced the claim here 
in question; and with that we agree. 

That court, however, took the view that the situs of the bank deposit was 
within the State of New York; that in no sense could it be regarded as an in- 
tangible property right within Soviet territory; and that the nationalization 
decree, if enforced, would put into effect an act of confiscation. And it held 
that a judgment for the United States could not be had, because, in view of 
that result, it would be contrary to the controlling public policy of the State 
of New York. The further contention is made by respondents that the public 
policy of the United States would likewise be infringed by such a judgment. 
The two questions thus presented are the only ones necessary to be considered. 

First. We do not pause to inquire whether in fact there was any policy of 
the State of New York to be infringed, since we are of opinion that no state 
policy can prevail against the international compact here involved. 

This court has held, Underhill v. Hernandez, 168 U. S. 250, that every 
sovereign state must recognize the independence of every other sovereign 
state; and that the courts of one will not sit in judgment upon the acts of the 
government of another, done within its own territory. 

That general principle was applied in Oetjen v. Central Leather Co., 246 
U. S. 297,3 to a case where an action in replevin had been brought in a New 
Jersey state court to recover a consignment of hides purchased in Mexico 
from General Villa. The title of the purchaser was assailed on the ground 
that Villa had confiscated the hides. Villa, it appeared, had seized the hides 
while conducting independent operations under the Carranza Government, 
which at the time of the seizure had made much progress in its revolution in 
Mexico. The Government of the United States, after the trial of the case in 
the state court, had recognized the government of Carranza, first as the de 
facto government of the Republic of Mexico, and later as the government de 
jure. This court held that the conduct of foreign relations was committed 
by the Constitution to the political departments of the government, and the 
propriety of what may be done in the exercise of this political power was not 
subject to judicial inquiry or decision; that who is the sovereign of a territory 
is not a judicial question, but one the determination of which by the political 
departments conclusively binds the courts; and that recognition by these de- 
partments is retroactive and validates all actions and conduct of the govern- 
ment so recognized from the commencement of its existence. “The principle,” 
we said, p. 303, “that the conduct of one independent government cannot be 
successfully questioned in the courts of another is as applicable to a case in- 
volving the title to property brought within the custody of a court, such as we 
have here, as it was held to be to the cases cited, in which claims for damages 


3 This JouRNAL, Vol. 12 (1918), p. 421. 
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were based upon acts done in a foreign country, for it rests at last upon the 
highest considerations of international comity and expediency. To permit 
the validity of the acts of one sovereign State to be reéxamined and perhaps 
condemned by the courts of another would very certainly ‘imperil the amicable 
relations between governments and vex the peace of nations.’” Ricaud v. 
American Metal Co., 246 U.S. 304, 308-309, 310, is to the same effect.* 

In A. M. Luther v. James Sagor & Co., L. R. [1921] 3 K. B. 532, the English 
Court of Appeal expressly approved and followed our decision in the Oetjen 
case. The English case involved that part of the same decree of the Soviet 
Government here under consideration which declared certain private wood- 
working establishments to be the property of the Republic. Under that de- 
cree the Government seized plaintiff’s factory in Russia together with a stock 
of wood therein. Agents of the Republic sold a quantity of the stock so 
seized to the defendants, who imported it into England. Thereafter, the 
British Government recognized the Soviet Government as the de facto govern- 
ment of Russia. Upon these facts, the court held that, the British Govern- 
ment having thus recognized the Soviet Government, existing at a date before 
the decree in question, the validity of that decree and the sale of the wood to 
the defendants could not be impugned, and gave judgment for defendants ac- 
cordingly. The court regarded the decree as one of confiscation, but was 
unable to see (Bankes, L. J., p. 546) how the courts could treat the decree 
“otherwise than as the expression by the de facto government of a civilized 
country of a policy which it considered to be in the best interest of that coun- 
try. It must be quite immaterial for present purposes that the same views 
are not entertained by the Government of this country, are repudiated by the 
vast majority of its citizens, and are not recognized by our laws.” Lord 
Justice Scrutton, in his opinion, discusses (pp. 557-559) the contention that 
the courts should refuse to recognize the decree and the titles derived under it 
as confiscatory and unjust, and concludes that the question is one not for the 
judges but for the action of the sovereign through his ministers. “I do not 
feel able,” he said, “to come to the conclusion that the legislation of a state 
recognized by my Sovereign as an independent sovereign state is so contrary 
to moral principle that the judges ought not to recognize it. The responsi- 
bility for recognition or non-recognition with the consequences of each rests 
on the political advisers of the Sovereign and not on the judges.” Further 
citation of authority seems unnecessary. 

We take judicial notice of the fact that coincident with the assignment set 
forth in the complaint, the President recognized the Soviet Government, and 
normal diplomatic relations were established between that government and 
the Government of the United States, followed by an exchange of ambassa- 
dors. The effect of this was to validate, so far as this country is concerned, 
all acts of the Soviet Government here involved from the commencement of 
its existence. The recognition, establishment of diplomatic relations, the 
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assignment, and agreements with respect thereto, were all parts of one trans- 
action, resulting in an international compact between the two governments. 
That the negotiations, acceptance of the assignment and agreements and 
understandings in respect thereof were within the competence of the President 
may not be doubted. Governmental power over internal affairs is distributed 
between the national government and the several states. Governmental 
power over external affairs is not distributed, but is vested exclusively in the 
national government. And in respect of what was done here, the Executive 
had authority to speak as the sole organ of that government. The assignment 
and the agreements in connection therewith did not, as in the case of treaties, 
as that term is used in the treaty making clause of the Constitution (Art. II, 
§ 2), require the advice and consent of the Senate. 

A treaty signifies “a compact made between two or more independent na- 
tions with a view to the public welfare.” Altman & Co. v. United States, 
224 U.S. 583, 600. But an international compact, as this was, is not always 
a treaty which requires the participation of the Senate. There are many such 
compacts, of which a protocol, a modus vivendi, a postal convention, and 
agreements like that now under consideration are illustrations. See 5 Moore, 
Int. Law Digest, 210-221. The distinction was pointed out by this court in 
the Altman case, supra, which arose under § 3 of the Tariff Act of 1897, au- 
thorizing the President to conclude commercial agreements with foreign coun- 
tries in certain specified matters. We held that although this might not be a 
treaty requiring ratification by the Senate, it was a compact negotiated and 
proclaimed under the authority of the President, and as such was a “treaty” 
within the meaning oi the Circuit Court of Appeals Act, the construction of 
which might be reviewed upon direct appeal to this court. 

Plainly, the external powers of the United States are to be exercised without 
regard to state laws or policies. The supremacy of a treaty in this respect 
has been recognized from the beginning. Mr. Madison, in the Virginia Con- 
vention, said that if a treaty does not supersede existing state laws, as far as 
they contravene its operation, the treaty would be ineffective. “To counter- 
act it by the supremacy of the state laws, would bring on the Union the just 
charge of national perfidy, and involve us in war.” 3 Elliot’s Debates 515. 
And see Ware v. Hylton, 3 Dall. 199, 236-237. And while this rule in respect 
of treaties is established by the express language of cl. 2, Art. VI, of the Con- 
stitution, the same rule would result in the case of all international compacts 
and agreements from the very fact that complete power over international 
affairs is in the national government and is not and cannot be subject to any 
curtailment or interference on the part of the several states. Compare United 
States v. Curtiss-Wright Export Corp., 299 U. 8. 304, 316, et seg.5 In respect 
of all international negotiations and compacts, and in respect of our foreign 
relations generally, state lines disappear. As to such purposes the State of 
New York does not exist. Within the field of its powers, whatever the United 


5 This JouRNAL, Vol. 31 (1937), p. 334. 
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States rightfully undertakes, it necessarily has warrant to consummate. And 
when judicial authority is invoked in aid of such consummation, state con- 
stitutions, state laws, and state policies are irrelevant to the inquiry and 
decision. It is inconceivable that any of them can be interposed as an 
obstacle to the effective operation of a federal constitutional power. Cf. 
Missouri v. Holland, 252 U.S. 416,° Asakura v. Seattle, 265 U.S. 332, 341. 

Second. The public policy of the United States relied upon as a bar to the 
action is that declared by the Constitution, namely, that private property shall 
not be taken without just compensation. But the answer is that our Con- 
sitution, laws and policies have no extraterritorial operation, unless in respect 
of our own citizens. Compare United States v. Curtiss-Wright Export Corp., 
supra, at p. 318. What another country has done in the way of taking over 
property of its nationals, and especially of its corporations, is not a matter 
for judicial consideration here. Such nationals must look to their own gov- 
ernment for any redress to which they may be entitled. So far as the record 
shows, only the rights of the Russian corporation have been affected by what 
has been done; and it will be time enough to consider the rights of our na- 
tionals when, if ever, by proper judicial proceeding, it shall be made to appear 
that they are so affected as to entitle them to judicial relief. The substantive 
right to the moneys, as now disclosed, became vested in the Soviet Govern- 
ment as the successor to the corporation; and this right that government has 
passed to the United States. It does not appear that respondents have any 
interest in the matter beyond that of acustodian. Thus far no question under 
the Fifth Amendment is involved. 

It results that the complaint states a cause of action and that the judgment 
of the court below to the contrary is erroneous. In so holding, we deal only 
with the case as now presented and with the parties now before us. We do 
not consider the status of adverse claims, if there be any, of others not parties 
to this action. And nothing we have said is to be construed as foreclosing the 
assertion of any such claim to the fund involved, by intervention or other 
appropriate proceeding. We decide only that the complaint alleges facts 
sufficient to constitute a cause of action against the respondents. 

Judgment reversed. 

Mr. Justice STONE. 

I agree with the result, but I am unable to follow the path by which it is 
reached. Upon the record before us there is, I think, no question of re- 
examining the validity of acts of a foreign state, and no question of the United 
States’ declaring and enforcing a policy inconsistent with one that the State 
of New York might otherwise adopt in conformity to its own laws and the 
Constitution. 

The United States, by agreement with the Soviet Government, has acquired 
an assignment of all the rights of the latter in a chose in action, against an 
American citizen, formerly belonging to a Russian national, and confiscated 
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by decree of the Soviet Government. If the subject of the transfer were a 
chattel belonging to an American, but located in Russia, we may assume that 
the validity of the seizure would be recognized here, Oetjen v. Central Leather 
Co., 246 U. S. 297; Ricaud v. American Metal Co., 246 U. S. 304, 308-310; 
Salimoff & Co. v. Standard Oil Co., 262 N. Y. 220. Similarly, the confiscation 
of the present claim, being lawful where made, is upon familiar principles to 
be regarded as effective in New York, except in so far as that state, by reason 
of the presence of the debtor there, may adopt and enforce a policy based 
upon non-recognition of the transfer. 

But this court has often recognized that a state may refuse to give effect to 
a transfer, made elsewhere, of property which is within its own territorial 
limits, if the transfer is in conflict with its public policy. Green v. Van 
Buskirk, 5 Wall, 307, 311-312; Hervey v. R. I. Locomotive Works, 93 U. S. 
664; Security Trust Co. v. Dodd, 173 U. S. 624; Clark v. Williard, 292 U. 8. 
112, 122; Clark v. Williard, 294 U.S. 211. It is likewise free to disregard 
the transfer where the subject of it is a chose in action due from a debtor 
within the state to a foreign creditor, especially where, as in the present case, 
the debtor’s only obligation is to pay within the state, on demand. Harrison 
v. Sterry, 5 Cranch 289; Disconto Gesellschaft v. Umbreit, 208 U. S. 570; 7 
Barth v. Backus, 140 N. Y. 230; Viadikavkazsky Ry. Co. v. New York Trust 
Co., 263 N. Y. 369, 378-379. The chose in action is so far within the control 
of the state as to be regarded as located there for many purposes. Wyman 
v. Halstead, 109 U. S. 654, 656; Chi., R. I. & P. Ry. Co. v. Sturm, 174 U.S. 
710; Harris v. Balk, 198 U. S. 215; Pennington v. Fourth National Bank, 
243 U.S. 270; Security Savings Bank v. California, 263 U. S. 282, 285; Corn 
Exchange Bank v. Coler, 280 U.S. 218; In re Russian Bank for Foreign Trade, 
L. R. 1933, Ch. Div. 745, 767; American Law Institute, Restatement, Conflict 
of Laws, §§ 108, 213. 

It does not appear that the State of New York, at least since our diplomatic 
recognition of the Soviet Government, has any policy which would permit a 
New York debtor to question the title of that government to a claim of the 
creditor acquired by its confiscatory decree, and no reason is apparent for as- 
suming that such is its policy. Payment of the debt to the United States as 
transferee will discharge the debtor and impose on him no burden which he 
did not undertake when he assumed the position of debtor. Beyond this he 
has no interest for the state to protect. But it is a recognized rule that a state 
may rightly refuse to give effect to external transfers of property within its 
borders so far as they would operate to exclude creditors suing in its courts. 
Harrison v. Sterry, supra; Security Trust Co. v. Dodd, supra; Disconto 
Gesellschaft v. Umbreit, supra; Clark v. Williard, supra; Barth v. Backus, 
supra. 

We recently held, in Clark v. Williard, supra, that the full faith and credit 
clause does not preclude the attachment of property within the state, by a 
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local creditor of a foreign corporation, all of whose property has been pre- 
viously transferred, in the state of its incorporation, to a statutory successor 
for the benefit of creditors. Due process under the Fifth Amendment, the 
benefits of which extend to alien friends, as well as to citizens, Russian Volun- 
teer Fleet v. United States, 282 U. S. 481,® does not require any different re- 
sult. Disconto Gesellschaft v. Umbreit, supra, 579, 580. The Constitution 
has no different application where the property transferred is a chose in action, 
later seized by a creditor in the state of the debtor. Disconto Gesellschaft 
v. Umbreit, supra. See Harrison v. Sterry, supra. In conformity to this 
doctrine, New York would have been free to enforce a local policy, subordi- 
nating the Soviet Government, as the successor of its national, to local suitors. 
Its judicial decisions indicate that such may be its policy for the protection 
of creditors or others claiming an interest in the sum due. James & Co. v. 
Second Russian Insurance Co., 239 N. Y. 248, 257; Matter of People (City 
Equity Fire Insurance Co.), 238 N. Y. 147, 152; Matter of Waite, 99 N. Y. 
433,448. See Vladikavkazsky Ry. Co. v. New York Trust Co., supra. 

It seems plain that, so far as now appears, the United States does not stand 
in any better position with respect to the assigned claim than did its assignor, 
or any other transferee of the Soviet Government. We may, for present 
purposes, assume that the United States, by treaty with a foreign govern- 
ment with respect to a subject in which the foreign government has some in- 
terest or concern, could alter the policy which a state might otherwise adopt. 
It is unnecessary to consider whether the present agreement between the two 
governments can rightly be given the same effect as a treaty within this rule, 
for neither the allegations of the bill of complaint, nor the diplomatic ex- 
changes, suggest that the United States has either recognized or declared that 
any state policy is to be overridden. 

So far as now relevant, the document signed by the Soviet Government, as 
preparatory to a more general settlement of claims and counterclaims between 
the two governments, assigns and releases to the United States all amounts 
“due or that may be found to be due it” from American nationals, and provides 
that the Soviet Government is “to be duly notified in each case of any amount 
realized by the Government of the United States from such release and as- 
signment.” The relevant portion of the document signed by the President 
is expressed in the following paragraph: 

I am glad to have these undertakings by your Government and I shall 
be pleased to notify your Government in each case of any amount real- 
ized by the Government of the United States from the release and assign- 
0% to it of the amounts admitted to be due or that may be found to 

e due. 


There is nothing in either document to suggest that the United States was to 
acquire or exert any greater rights than its transferor, or that the President, 
by mere executive action, purported or intended to alter the laws and policy 


8 This JouRNAL, Vol. 26 (1932), p. 159. 
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of any state in which the debtor of an assigned claim might reside, or that 
the United States, as assignee, is to do more than the Soviet Government could 
have done after diplomatic recognition—that is, collect the claims in con- 
formity with those laws. Cf.Todok v. Union State Bank, 281 U.S. 449.9 

As respondent debtor may not challenge the effect of the assignment to the 
United States, the judgment is rightly reversed. But as the reversal is with- 
out prejudice to the rights of any other parties to intervene, they should be 
left free to assert, by intervention or other appropriate procedure, such claims 
with respect to the amount due as are in accordance with the laws and policy 
of New York. There is no occasion to say anything now which can be taken 
to foreclose the assertion by such claimants of their rights under New 
York law. 

Mr. Justice BRANDEIS and Mr. Justice Carpozo concur in this opinion. 


® This JouRNAL, Vol. 24 (1930), p. 795. 
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BOOK REVIEWS AND NOTES* 


The Elements of International Law. By Henry Wheaton. A Literal Re- 
production of the Edition of 1866, by Richard Henry Dana, Jr. Edited 
with notes by George Grafton Wilson (The Classics of International Law). 
Oxford: At the Clarendon Press; London: Humphrey Milford; New York: 
Oxford University Press, 1936. pp. lxx, 642. Index. $4.00. 

This is No. 19 of the well-known series which include the classic works 
relating to the history and development of international law, the republica- 
tion of which was begun by the Carnegie Institution in 1906 and later (1917) 
transferred to the Carnegie Endowment for International Peace. The 
“Classic” here republished is the first modern treatise to be included in the 
series, the last one in point of the date of its authorship being Wolff’s Jus 
Gentium published in 1764. It is, of course, also the first American treatise 
to be included in the series. 

Considering the rank which Wheaton’s Elements at once took in the litera- 
ture of international law and the influence which it exerted on the modern 
development of that law, its selection for a place in this series was quite 
justified, and the year of publication, exactly a century after the appearance 
of the original work, makes of the present volume a centennial edition. Of 
the many editions through which Wheaton has gone, the choice of Dana’s, 
published in 1866, with its voluminous and frequently cited notes, was also, 
everyone will agree, the most suitable one. The present volume is an exact 
reproduction of that edition, with a chronological list of the various editions 
which Wheaton’s work has gone through and of the translations which have 
been made of it, a table of cases and indexes, and an appreciative note on 
Henry Wheaton and international law and a sketch of the life of Dana, both 
by Professor Wilson, who, it may be added, has performed his task as editor 
in admirable fashion. The editing is done in a way that makes it possible 
throughout the text to distinguish between what was contributed by Wheaton, 
what by Dana and what by the present editor. Besides the addition of many 
informative notes of his own, the editor has carefully verified the accuracy 
of both Wheaton and Dana’s material and pointed out errors as they were 
found, including even the omission or addition of commas. J. W. GARNER 


Diritto Internazionale Pubblico. By G. Balladore Pallieri. Milano: 

Dott. A. Giuffré, 1937. pp. xvi, 536. Index. L. 45. 

In this manual for classroom use covering the law of peace (complementing 
his recent volume on the law of war), a systematic arrangement professedly 
somewhat heterodox is followed; and the author’s method of legal analysis 
and technique will gratify believers in Judge Hudson’s insistence on the 

*The JOURNAL assumes no responsibility for the views expressed in book reviews and 
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teaching of international law as a legal discipline for law students rather than 
as an appendage to political science. (It is rather remarkable, incidentally, 
that neither of Judge Hudson’s books on the Permanent Court of International 
Justice is referred to by the author, and that a statement appears to the effect 
that nominations for Judge of the Court may be made directly by Govern- 
ments.) 

As is the custom of Continental legal writers, Professor Balladore Pallieri 
begins with a “general part,” in which he treats the constitution of the inter- 
national community; juristic acts and facts; subjects; and subjective rights. 
Under the last-named topic he develops the view that rights are not trans- 
ferable in international law, and that state succession is for the most part a 
matter of internal law. Under the same topic he deals with protection of 
rights, and makes an interesting distinction between “intervention” (which 
is coercive, designed to bend the will of the antagonist, and hence may in- 
crease in severity, but would have no sense during war, which is itself the 
supreme coercive measure), and reprisals (which are punitive, and when 
once executed can not be repeated or augmented, but which may be employed 
to penalize violations of the laws of war). War is regarded as the remedy 
under international law for protection of mere interests as distinguished from 
legal rights. Indeed, norms authorizing self-help by war and reprisal are 
considered by the author as forming part of the constitution of the interna- 
tional community, in addition to those which establish treaties, custom, and 
general principles of law as the sources of international law. 

Although pointing out that for some purposes it may be useful to classify 
law as international or domestic by reason of its subject-matter or content, 
the author lays stress on the fact that, just as there is no such thing as a 
positive system of “internal law” as such, but only Italian law, French law, 
etc., so international law is a specific positive system. International law, 
he makes clear, includes all and only that which is manifested positively in 
the international community; its content can not be known a priori but only 
by scrutiny of the product of the law-making agencies recognized by the 
constitution. International law thus is distinct from other systems that are 
similar in content, such as the law regulating the relations between church 
and state, or that between the members of a confederation. 

The author likewise regards international law and internal law as separate. 
From its own point of view any legal system constitutes the sole source of legal 
authority and is restrained only by practical considerations from regulating 
anything in the universe. However, the legal systems of individual states 
confine themselves, as a rule, to their own territory and nationals, while in- 
ternational law, except in unusual circumstances, does not concern itself with 
domestic matters. 

The “special part’ of the book treats rights in personam; rights in rem; 
limitations on liberty and rights to liberty (both of which are regarded as 
legally significant, while mere liberty itself, when neither protected nor 
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limited, is regarded as legally irrelevant) ; and obligations (sounding in tort, 
those ex contractu being excluded). ‘The book concludes by mentioning the 
incident arising from the demonstration against the German flag on the 
Bremen occurring July 26, 1935, in the port of New York. 

Epwarp DUMBAULD 


Traité Elémentaire de Droit International Public (Droit des Gens). By 
Jean Devaux. Paris: Recueil Sirey, 1935. pp. xii, 535. Index. F. 42. 


The work of Jean Devaux is intended primarily for students, and, as such, 
fully achieves its purpose, although this explains why the author does not in- 
dulge in a detailed discussion of certain controversial questions. A notable 
feature of his treatment of principles of international law is a comprehensive 
discussion of their origin and evolution. An extensive introductory chapter 
is devoted to the general theories, the development and the sources of public 
international law, attempts at its codification, and the relationship between 
municipal law and international law. In agreement with Georges Scelle, M. 
Devaux views the legal order as an indivisible logical whole. He is a monist: 
public international law, in his opinion, has absolute precedence over mu- 
nicipal law. 

The rest of the book is divided into three parts. The first is devoted to a 
consideration of more or less static elements: the structure of society (social 
environment, subjects of law, fields within which the activity of subjects 
may be exercised, development of common services). The second part in- 
cludes a discussion of the dynamic aspect of international society, a study 
of interstate or international relations (agencies and legal or constitutional 
types of relationship, normal or abnormal; the anarchical type of relation- 
ships: war). Finally, a third part is devoted to a study of the organization 
of international codperation. 

What appears characteristic of Devaux’s work is the probably exaggerated 
optimism with which he refers to this “new law of nations” which is to ensure 
the peace of the world. It is probably premature to state that “the solidarist 
conception of the law of nations has replaced the particularist conception, 
thus completely changing at one stroke the whole system of international mu- 
tual relationships.” We are far from having achieved so much. Events of 
the past few years have taught us to look at things, in this matter at least, with 
greater reserve. It is hardly scholarly to take our wishes for reality, and, 
from a teaching point of view, such an attitude may even be harmful. On the 
other hand, we do not desire to diminish the great merit of Devaux’s work— 
his emphasis upon the progress of international law since the foundation of 
the League of Nations. Fritz REAL 


Le Probléme de l’Agression dans le Droit International Public Actuel. By 
Jean Diamandesco. Paris: A. Pedone, 1936. pp. iv, 252. F. 30. 
There can be little doubt that the problem of defining what in principle 
shall constitute an act of aggression and, in the particular case, of determin- 
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ing which of two parties is the actual aggressor, is one of vital importance 
in the present stage of the development of international law. Its solution 
is essential to the success of any system of collective security; and while, in 
view of the complexities of the present international situation, the attempt to 
lay down specific rules may seem somewhat academic, the principles involved 
in the problem call for the most careful and thorough examination. 

The author first seeks to find a definition of “aggression,” and in doing 
so he points out the difference between the two systems or formulas, that of 
the flexible and that of the rigid standard, the former being content with 
leaving it to the competent international organ to reach a decision when the 
particular circumstances come before it, the latter holding to the necessity 
of precise definitions fixed in advance for the guidance of the international 
organ. The competition between the two systems is, in the opinion of the 
author, unreal, in the sense that no judge can pass intelligently upon an issue 
of law unless he has principles to guide him. As a practical measure, the 
author advocates general adhesion to the London conventions of July, 1933, 
between the Soviet Union and seven of its neighboring states. 

The determination of the aggressor in a particular case raises the question 
of the organ competent to carry out that function. Here the author, after 
discussing the impracticability of leaving the decision to individual states 
and the objections to leaving the decision to the Council of the League, argues 
in favor of giving jurisdiction to the Permanent Court of International Jus- 
tice, leaving to the Council merely the function of taking emergency meas- 
ures. 

The careful analysis of the problem which the author gives us and the logi- 
cal sequence of his argument is highly praiseworthy. It is to be regretted, 
however, that he does not at least call the attention of the reader to those 
aspects of security which depend upon the removal of the causes of aggres- 
sion, which is the more vital issue at the present day. C. G. Fenwick 


The Diplomatic Recognition of the Border States. Part I: Finland. By 
Malbone W. Graham. (Publications of the University of California at 
Los Angeles in Social Sciences, Vol. 3, No. 2.) Berkeley: University of 
California Press, 1936. pp. viii, 81-230. 3 plates. Bibliography and 
index. $1.50. 

This study has great merit. It represents the fruits of long research under 
favorable circumstances by a careful investigator. The author examines, 
first, the period of Finland’s autonomy that preceded independence; secondly, 
the campaign for recognition between December, 1917, and May, 1918; 
thirdly, the campaign for recognition, in its second phase, between May, 1918, 
and May, 1919; and fourthly, the campaign for recognition, in its third phase, 
from May, 1919, until December, 1920. The acquisition by Finland of state- 
hood, quite apart from the theory of its aspirations for such a status, was 
greatly simplified by the Russian “Declaration of the Rights of the Peoples 
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of Russia” (p. 103), and by the action of the Central Executive Committee 
of the Soviet régime on December 22, 1917/January 4, 1918 (p. 106). The 
author notes the bearing of Finnish-German relations as exemplified by the 
German penetration of Finland and the treaty of March 7, 1918, upon the 
quest for recognition by the United States and upon the mind of President 
Wilson; and he deals faithfully with the events leading up to the according 
of recognition by the United States on May 7, 1919. 

Although one may fairly take issue with the author’s conclusions as to the 
meaning or legal significance of particular statements or documents or events, 
such as his comment on the Treaty of Fredrikshamn of September 5/17, 1809 
(pp. 83-84); his reference to the “quasi-independent position of a grand 
duchy” (p. 85), and his comment (p. 131) on the mental attitude of President 
Wilson when unwilling to recognize Finland while controlled by Germany, 
there is solid reason to welcome the publication of a work that registers a 
highly successful endeavor to record the relevant facts antecedent to and 
accompanying the birth of the State of Finland. CHARLES CHENEY HyDE 


Handbuch des Internationalen Privatrechts unter besonderer Beriicksichti- 
gung der Schweizerischen Gesetzgebung und Rechtsprechung. By Adolf F. 
Schnitzer. Zurich and Leipzig: Verlag fiir Recht und Gesellschaft, 1937. 
pp. xvi, 416. Index. Rm. 14. 90; Fr. 22. 

This valuable handbook of private international law with particular regard 
to the legislation and jurisprudence of Switzerland is probably the first com- 
prehensive treatment which the Swiss law dealing with this subject has re- 
ceived since Meili’s publication of 1902. Swiss authors in the intervening 
period have dealt principally only with specific phases of the law. The 
author has steered successfully between the Scylla of pure theory and the 
Charybdis of an exclusively practical exposition of the positive law of Swit- 
zerland. This is fortunate, because Swiss law represents a middle stage be- 
tween the Anglo-American systems, which lay greater emphasis upon domicil 
as a determinant, and other systems of the Continent of Europe (including 
some Latin American states), which have adopted national law as applicable 
to a wide number of conflicts. Swiss private international law is also of 
especial interest to American students in this field because of the Swiss federal 
judicial system, although the number of questions reserved to cantonal law 
has been much restricted since the adoption of the Swiss Civil Code in force 
since January 1, 1912. 

The author makes frequent reference to the authorities of other countries 
besides his own, as well as to the decided cases, particularly of the German 
Reichsgericht and the Swiss Federal Court. It is to be regretted that these 
cases are cited only by volume and not by date as well. The reader might 
thus have been able to weigh the decisions with reference to the statutory law 
as it existed at the time the particular decision was rendered. 

It should be noted that the Statute of June 25, 1891, still regulates the 
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private international law of Switzerland, with but a few amendments made 
at the time the statute was incorporated into the code by re-adoption. As 
the author himself says, it is still “our little code of international law” (p. 
28). The entire statute is reprinted in an appendix (pp. 377-386). Ac- 
cordingly, the discussions of writers of the earlier period occupy a position of 
particular authority in Switzerland, much as Story still does or at least 
should do in the United States. Probably by reason of a desire to be up-to- 
date, the author makes slight reference to the work of these pioneers. This 
is but a minor defect. The work is a substantial and scholarly contribution 
to the legal literature of Switzerland, and indeed to the general literature 
of the subject with which it deals. ArTHuR K. KuHN 


The League Fiasco (1920-1936). By Victor Margueritte. London: William 
Hodge & Co., Ltd., 1936. pp. xii, 284. 10s. 6d. 


The author says he is not a communist but belongs to the “French Section 
of the International Association of Revolutionary Authors and Artists.” He 
confesses to the sin of having written twenty-one books since the world war! 
This volume is concrete evidence of the fact. It is rather a brilliant journal- 
istic comment on contemporary events than a serious historical record. It 
is largely an expression of personal opinions. It happens that I find myself 
substantially in accord with these opinions. Nevertheless I recognize that 
opinions unsupported by authentic data or by the authority of the established 
prestige of a public statesman are of doubtful value. A book of this nature 
unless read critically by well-informed students of world politics may prove 
misleading. 

Having sounded this warning I venture to express my own opinion that 
the author’s analysis of the history of the League of Nations is on the whole 
accurate. The inevitable failures of the League in the light of its unfortunate 
inheritance and composition are brought out in high relief. Some of the com- 
ments are most arresting, as, for example “mistaking the League for the Tem- 
ple of Justice, whereas in reality it was the Temple of Bargaining” (p. 227), 
or “at the League of Nations there is no burying—only embalming” (p. 274). 
Herriot, former Prime Minister of France, is quoted as having referred to the 
League as “a kind of billiards academy” (p. 279). 

The British and French Governments are accused of having considered the 
League in 1919 as “a political instrument for the purpose of perpetuating 
their victory” (p. 256). And again “it was only a bundle of national ego- 
isms. . . . To the initial error of establishing the status quo as a dogma when 
life is a perpetual flux, all the other blunders can be traced” (p. 257). It 
must not be gathered, however, that the author is fundamentally hostile to the 
League. He generously believes in its objectives and in its utility. It is a 
pity that he does not develop his views concerning the necessity of transform- 
ing the League into an Association of Peoples. “Sovereign Justice! The 
day will come, when Justice rules of a certainty; but I can assure my readers 
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that it will not come until the representatives of the people have created an 
Association of Peoples on the ruins of the League of Nations—ruins which 
betoken how powerless it was for good. In such an Association men will 
receive a hearing and be heard with understanding, whether they be black, 
white, or yellow, as soon as they become conscious of their own human dignity 
and of the solidarity of all mankind” (p. 233). P. M. Brown 


De Geschiedenis der Japansche Penetratie in Mantsjoerije als Volkenrcchte- 
lijk Probleem. By C. L. Patijn. Amsterdam: H. J. Paris, 1937. pp. 
viii, 221. Fls. 2.90. 


In this monograph, the history of the Japanese penetration of Manchuria 
receives examination as a problem of international law. Dr. Patijn concludes 
that in 1931 Manchuria was indisputably Chinese territory. Until 1907 its 
status is best described as a crown land, 7.e., a separately organized juridical 
community immediately subject to the crown but entirely within the frame- 
work of the Chinese state. During the last few years of the Empire the status 
of the three provinces was not to be distinguished from that of an ordinary 
Chinese province. During the Republic the status of the three provinces is 
not clear. In spite of the repeated declarations of independence and the con- 
clusion of treaties with foreign Powers, Dr. Patijn believes that the status of 
Manchuria remained unchanged under international law. By “independ- 
ence” was meant only a large measure of autonomy. A group of provinces 
independently concluding treaties probably represents a new international 
status, something like a federal state with limited local treaty-making 
power. 

Submission of the differences to judicial settlement offered no solution, 
concludes the writer after an analysis of the points of conflict and dispute 
between China and Japan. Neither party wished a judicial settlement. 
Japan did not, because it would have seen its claims to a “special position” 
vanish; China did not, because it would have seen the validity of the treaties 
of 1915 established. The fundamental difficulty lay in the lag of the law 
behind the facts. The two were no longer in accord. Whatever the law in 
the situation, Japan’s predominance in all of Manchuria was the actuality. 
Only a change in the law could have removed the tension. 

Dr. Patijn concludes his study with a chapter on the problem of changing 
international law. While he accepts the view that international law must 
constantly adapt itself to changed conditions, he strongly asserts that any 
revision must be undertaken with a full realization that the great significance 
of law in society comes from the inflexibility of those concrete norms which 
create certainty. He is very critical of all the existing and proposed instru- 
ments of change, and expects little from them. 

This is in many respects a valuable study. It is best in stating the prob- 
lem; it is weakest in dealing with the solutions. The major theme of the 
study is compressed into a single chapter, but this, because of its brevity, is 
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cursory. The reviewer would urge the writer to expand the last chapter into a 
separate monograph. A. VANDENBOSCH 


La Nationalité Egyptienne. By Mohamed Abdel Moneim Riad. Paris: 

Librairie Nizet et Bastard, 1937. pp. vili, 236. Index. 

M. Riad has undertaken a fourfold task in this study. Part One (pp. 
7-45) is devoted to a brief statement of the general principles of the law of 
nationality. Part Two (pp. 47-127) contains a critical analysis of the Egyp- 
tian law of nationality. In Part Three (pp. 129-176) the principal provisions 
of the convention and protocols adopted by the Hague Codification Confer- 
ence of 1930 are summarized and compared with the relevant provisions of 
Egyptian law. Of the three, Part Two is far the most valuable and useful. 
It is an excellent handbook of Egyptian nationality law, except for its rather 
sparing citation and discussion of relevant court decisions and other prece- 
dents. Part One is sketchy and adds little if anything new to the subject. 
As the author throws no new light on the Hague Conference itself, the space 
devoted in Part Three to demonstrating that Egyptian law anticipated by a 
year its principal conclusions seems unduly extended. 

The author points out the interesting fact that the nationality law gives 
recognition to the supra-national affinity of Egypt to the Arabic and Moham- 
medan countries in the midst of which it is situated, by according favored 
treatment in the acquisition of nationality to the children of Arabic or Moham- 
medan fathers from those countries. He stresses the importance attached to 
“Vunité de nationalité dans la famille” through the provisions that, in general, 
women follow the nationality of their husbands, and minor children the na- 
tionality of their fathers. 

The book has a useful collection of annexes (pp. 177-225), including the 
texts of the Ottoman nationality law of January 19, 1869, the Egyptian decree 
laws of May 26, 1926, and Law No. 19 of 1929, and of tha convention and 
protocols on nationality adopted by the Hague Conference. 

Durwarp V. SANDIFER 


Profesorului G. Meitani. 25 de Ani de Invatamént, Omagiul Elevilor Sai. 
Bucuresti: Institutul de Drept International, Universitatea din Bucuresti, 
1936. pp. x, 360. 


Former students of Professor G. Meitani dedicated this volume to him, to 
commemorate his 25th anniversary of teaching international law. A prodi- 
gious legal writer since 1901, Professor Meitani is the founder of the Rumanian 
Institute of International Law, and, at present, also a member of the Perma- 
nent Court of Arbitration. Besides those discussed below, the book contains 
various essays on international law by Messrs. N. Dascovici, C. G. Rarincescu, 
G. Sofronie, E. E. Antonescu, R. Meitani, I. I. Diamandescu, V. I. Gaftoescu, 
QO. A. Vladescu and C. Vulcan. Space forbids the review of all these essays. 

Professor Mircea Djuvara develops his thesis on “The Crisis of Public 
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International Law” on the theory that there is a basic source of international 
law, the international conscience, as distinguished from the basis of internal 
law, the national conscience, and that the two not only influence each other 
but cause obvious interferences and, consequently, international disputes, 
which will only be obviated by a rapid evolution and establishment of inter- 
state unions having the federal characteristics of a superstate. 

Mr. V. V. Pella writes about “The Illusions of Peace.” He points out that 
in 3432 years (1496 B. C-1936 A. D.) there have been 3164 years of war, 
local or international, and but 268 of universal peace. War, therefore, ap- 
pears to him as the normal state and peace as an accident, due to a natural law 
which rules humanity: that of the evolution of criminality, which began with 
disputes among individuals, then clans, and finally wars among cities, prov- 
inces and nations. War will only be checked by repressions and sanctions 
made possible through the codperation of regional or continental ententes, 
strong enough to impose an international penal law. 

Professor Mihai Antonescu, in discussing “The Crisis of the League of 
Nations,” states that contemporary international law should not be static 
and deductive, but a dynamic and organizing science. Hence the ideological 
conception of the League, which resulted from a desire of the human mind 
to correct and organize its social experience, should be revised and means pro- 
vided to save it from its proven incapacity of action. Obligatory arbitration, 
sanctions by international] forces and control of armaments will result in a 
progressive association among nations, while a maintenance of the status quo 
will mean anachronistic isolation. L. BUNGARDEANU 


American Foreign Policy in Canadian Relations. By James Morton Calla- 
han. New York: The Macmillan Co., 1937. pp. xii, 576. Index. $4.00. 


Forty years’ interest in Canadian-American relations and tireless research 
in the unpublished records at London, Ottawa and Washington have borne 
fruit in this valuable survey, the first based on adequate study of the archival 
materials on this subject. Not content to rest his case on official sources alone, 
Professor Callahan has delved in newspapers and pamphlets and drawn much 
of value from the private papers of John W. Foster, Theodore Roosevelt, Sir 
John Macdonald and Sir Wilfrid Laurier. He has brought to light many new 
facts and made a substantial contribution to several chapters of his subject, 
notably the later stages of the fur seals negotiations and Secretary Root’s 
efforts to clean the slate of difficulties with Canada. Of especial interest is 
the account of a mission of Mackenzie King to Washington early in 1908 to 
discuss with Roosevelt and Root a common policy as to Japanese immigration. 

If the style and organization of this work had equaled the remarkable 
industry with which its materials were collected, it would rank with the best 
produced in the field of American diplomatic history in the last generation. 
As it is, the reader will often fail to see the forest for the trees, and will find 
the book unnecessarily tedious. It is marred by relatively few mistakes as 
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to facts, but by a certain number of slips in proof-reading, which no doubt 
account for the error as to the tonnage of the Michigan (p. 272), and for the 
incorrect summary of the modus vivendi relating to fur seals which Paunce- 
fote proposed on April 30, 1890 (p. 442). Some important articles and books 
are missing from the extensive lists of references which follow each chapter. 
Conspicuous among these omissions are the notable articles by E. D. Adams 
on the Webster-Ashburton treaty, by Frederick Merk on the Oregon negotia- 
tions, and by J. B. Brebner on the enlistment controversy during the Crimean 
War. JaMEs P. BAXTER, 3RD 


Expansionists of 1898: The Acquisition of Hawaii and the Spanish Islands. 
By Julius W. Pratt. Baltimore: The Johns Hopkins Press, 1936. pp. x, 
393. Bibliography and index. $3.00. 


This book contains the nine lectures delivered by the author before the 
Walter Hines Page School of International Relations in 1936, under the Albert 
Shaw Lectureship on Diplomatic History. As in the foregoing lectures, so 
in these, a definite subject is explored by the lecturer, either in its historical 
sequence, or from the standpoint of topical development. A commendable 
blend of both methods appears here, and the author seeks to indicate “root” 
as well as to discover “fruit.” In any series of this kind, not all lectures are 
of equal value or significance. It is the opinion of the reviewer that this is 
one of the more interesting and significant of the series of lectures which had 
their beginning in the year 1899. 

The lectures center about the important acquisitions of the United States 
in the year 1898, whether by peaceful cession or as the result of success at 
arms. It was then that the United States became a world Power; it was then 
that the United States assumed definitely and vigorously its alleged share of 
the burden of world government. The book opens with an account of the 
doctrines underlying the movement of expansion, especially those advanced 
by Captain Mahan, and summarizes earlier efforts, uniformly unsuccessful, 
to assume this réle. The major part of the volume deals with the annexation 
of Hawaii, justified by the author because of prior neglect of the subject, and 
because the Hawaiian question opened the way for the discussion of the policy 
of expansion. Four chapters treat of Harrison’s relations with the question 
in its original setting; the 1893 revolution; the rejection of interference under 
Cleveland; and the development of events and public opinion growing out 
of the Hawaiian question. The book then turns from concrete situations to 
a general consideration of the subject. The broadening of the base of the 
expansionist doctrine is first discussed. Then follow chapters dealing with 
the attitude of business and commercial interests, on one hand, and religious 
bodies on the other. Finally, the book closes with an account of the achieve- 
ment of American expansion through the annexation of Hawaii and the gains 
from Spain confirmed by the Treaty of Paris. 

In several ways this is a notable book. For one thing, it centers its at- 
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tention on the year of the movement’s success, and all collateral questions are 
properly subordinated and integrated. For another, all developments, in- 
terests and attitudes are fairly presented. Making profits and saving souls, 
for example, are fully covered. Again, the realism of the author is refreshing 
in these days when sentiment is again finding its way into written accounts of 
foreign policy. And, finally, itis readable. Documentation, while thorough 
and adequate, is not exhaustive and tiring. Dr. Pratt’s scholarship is found 
in his written account rather than in the abundance of footnotes. 

Only one who has lived, taught, and written in Hawaii, even if for a brief 
period, can fully appreciate the remedy by the author of the leading defect in 
our “manifest destiny” literature. The people and scholars of Hawaii should 
be grateful to him. He has restored that important region to its proper 
historical place and perspective. CHARLES EF. Martin 


Diplomatic Correspondence of the United States, Inter-American Affairs, 
1831-1860. Vol. VIII—Mexico. Selected and arranged by William R. 
Manning. Washington: Carnegie Endowment for International Peace, 
1937. pp. xlvi, 1106. Index. $5.00. 

In this volume is printed the diplomatic correspondence with Mexico from 
1831 to the close of the Mexican War, almost the whole of an epoch, begin- 
ning with the disreputable Anthony Butler (then at his post for two years) 
and ending with the egregious Trist. Division of the documents is made 
between the communications to Mexico and the communications from Mex- 
ico. The first includes the instructions from the Department of State and 
notes to Mexico. The communications from Mexico include the notes from 
the Mexican Government or its representatives, and also the despatches. 
These last make the second part much the more voluminous. Only a smal! 
portion of this material has been printed before and that in no one collection. 
Only those who have had occasion to go through the archives and painfully 
copy a part of them can realize adequately the important service which has 
been performed by the completion of this volume. It is, in truth, the most 
important collection of source materials for the study of the period down 
to the Mexican War in existence and as such it is not likely to be displaced. 
Here are the despatches of Butler, Thompson, Shannon, and Slidell; of Par- 
rott, Trist, and Larkin—the contents of most of which no one, not on the 
‘Gnside,” knew anything about at the time, the record, in part, of secret di- 
plomacy at its worst. But one omission has been noticed. The editor did 
not consider the 17-page diatribe of Trist to Scott as of sufficient importance 
to print. Scott characterized it, after reading it in part, as a “farrago of in- 
solence, conceit and arrogance.” It is of value perhaps because it throws 
light upon Trist’s character. The inclusion of a reproduction of Distur- 
nell’s map of Mexico referred to in the Treaty of Guadalupe and Hidalgo is 
gratefully acknowledged. Likewise the correspondence which closes the 
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book (1061-1091) on the Yucatan incident of 1848. How differently would 
the history of the War with Mexico have been written had these documents 
been printed fifty years ago! J. S. REEvVEs 


Documents on International Affairs. 1935. Volume II. Edited by Ste- 
phen Heald. London and New York: Oxford University Press, 1937. pp. 
xx, 567. $8.50. 


The valuable contribution which the Royal Institute of International Af- 
fairs is making to the study of international relations by the publication, 
since 1928, of annual Documents on International Affairs is fully appreciated 
by scholars. Perhaps the significance of these volumes can best be appre- 
ciated by the fact that the documents for the year 1935 are so voluminous 
and so important as to require publication in two volumes, the second of 
which deals with the Italo-Abyssinian conflict. 

The documents are arranged in chronological order, except for a few sec- 
tions, such as that dealing with American neutrality, where it appeared to be 
more convenient to group relevant documents together. They cover suc- 
cessively the background of the conflict, the preliminary negotiations, the 
League’s first attempt at conciliation, the determination of aggression, the 
application of sanctions under Article 16 of the Covenant, the American 
policy of neutrality, mutual assistance under Article 16 of the Covenant, 
further attempts at conciliation, and finally the annexation of Abyssinia and 
the liquidation of the controversy. 

It was doubtless inevitable that the Italo-Abyssinian conflict should be 
regarded as a test case for the League of Nations, and the failure of the 
League to meet the test has undoubtedly weakened the faith of many of its 
supporters. The value of the documents here presented is that they bring 
out in clear perspective the real issue, that the leading members of the 
League, as the editor points out, “were not prepared to risk the conse- 
quences of an international war to stop a local war.” It was not so much 
lack of good faith on the part of these members of the League as lack of con- 
fidence to control the situation which more drastic sanctions might have 
entailed. The lesson is one that must challenge the constructive states- 
manship of all students of international affairs. C. G. FENwIck 


Briefer Notices 


International Law Situations With Solutions and Notes. Naval War 
College, 1935. (Washington: U. S. Govt. Printing Office, 1936. pp. viii, 
134. Index. 75¢.) Students of international law will find of interest and 
profit this publication of International Law Situations developed by Pro- 
fessor George Grafton Wilson. They embrace a discussion of (1) Vessels 
and Neutral Ports; (2) Action During Civil Strife; and (3) Aircraft-Hospital 
Ships. The “Notes” utilized as a basis of the solution of the problems pro- 
pounded in relation to the several major situations reveal the materials 
relied upon in support of the conclusions reached. The reader must welcome 
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the candor with which the Naval War College points to the data which 
inspire those conclusions, of which the significance is not diminished by the 
announcement of Rear Admiral Kalbfus, President of the Naval War Col- 
lege, that they “are in no way official.” In response to his statement (p. iii) 
that suggestions covering timely topics for discussion by the War College 
will be welcomed by it, the suggestion is here offered that, under Professor 
Wilson’s direction, the place of conditional contraband in the existing law of 
maritime warfare be fully discussed and reported on in a later volume. 
CHARLES CHENEY HyDE 


The Shanghai Problem. By William Crane Johnstone, Jr. (Stanford 
University: Stanford University Press, 1937. pp. xii, 326. Bibliography. 
Index. $3.00.) When the Westerners became interested in Shanghai fol- 
lowing the Treaty of Nanking in 1842, it was an ancient Chinese walled town 
with an estimated population of a hundred thousand. It is today a metro- 
politan area divided into three separate municipalities with an aggregate 
population estimated in 1935 at 3,684,759. The author recognizes that, for 
the Sinologue, Shanghai is not China, but he points out that, for the student 
of things political and international, it is a most vital part of China. The 
national government draws from forty to fifty per cent. of its revenues from 
it, and foreigners have acquired vast vested interests there. The book is 
divided into two parts. Part One treats of the historical evolution of the 
three municipalities, their government, and their administration of justice. 
Part Two deals with the problems international in nature which have arisen 
in the area, which are of more than local importance, and which collectively 
comprise what the author regards as “the Shanghai problem.” The Munici- 
pality of greater Shanghai is a municipal corporation in the Western sense, 
and was created by act of the Nanking Government on July 14, 1927. The 
International Settlement, however, “is not a corporate entity.” The Land 
Regulations of 1869 setting up the government for the area “rest on an indefi- 
nite and decidedly vague legal basis. They have been maintained by the 
superior force of the foreign powers in the absence of a Chinese government 
strong enough to assail their validity and to abrogate the unequal treaties 
upon which they rest.” The legal status of the French Concession is analo- 
gous to that of the International Settlement. The Réglements of 1866 “have 
been supported by force and could be invalidated in the same manner by a 
strong Chinese government.” A. NorEM 


Bartolus de Sazoferrato, 1313-1357. Leven—Werken—Invloed—Beteek- 
enis. By Josephus Lodewijk Johannes Van de Kamp. (Amsterdam: H. J. 
Paris, 1936. pp. xiv, 296.) This beautifully executed volume, a doctoral 
dissertation of the University of Amsterdam, is probably the most complete 
account of the life and works of Bartolus in any language. It seems a pity 
that being printed in Dutch it is likely to attract scant attention in America, 
an undeserved limitation to a really meritorious achievement of scholarship. 
The work is primarily biographical with a minute examination of the family 
and descendants of the great jurist, even to the printing of an elaborate table 
showing seventeen generations of his descendants, the youngest born in 
1932! Of great interest is the excursus upon the iconography of Bartolus, 
with numerous illustrations. Proceeding with the biographical side, the 
author gives chapters upon Bartolus’s youth and legal studies, his professor- 
ships at Pisa and at Perugia, and his activities as a practicing lawyer. An 


BOOK REVIEWS 559 


extensive chapter upon his writings, with much bibliographical detail, sur- 
veys the development of his juristic writings. The essay upon the influence 
of Bartolus, if it stood alone, would be well worthy of notice. There is a full 
bibliography, which unfortunately omits the names of Figgis and Beale, to 
English and American readers associated with the “prince of jurists,’’ who 
has been acclaimed by many as the father of private international law. 
Such a work as this should be available in English. J. 8S. REEvEs 


Militarism and Foreign Policy in Japan. By E.E.N.Causton. (London: 
Allen & Unwin, 1936. pp.207. Index. 7s.6d.) The purpose of the author 
of this little book is to show (1) how the military services in Japan have been 
able to play a dominant réle in the determination of foreign policy, and (2) to 
present the evidence of that dominance. This he does by dispassionate 
analysis rather than by argument. The evidence of military influence is 
presented in the last three chapters. The first of these (chapter four) reviews 
the period from the Restoration of 1867 to 1930. This is the least satisfactory 
chapter in the book, being especially inadequate in the treatment of the 
Korean question. One of the best chapters is the fifth, in which the “implica- 
tions of 1931” are presented, after an interesting analysis has been made of 
the reactions in Japan to the London Naval Treaty. The sixth chapter, “the 
revival of military influence,” covers the years from 1932-1935. The con- 
clusions of the book as to military dominance would have been reénforced if 
attention had been given in this chapter to Japanese activities in North China 
and in Inner Mongolia. In the second and third chapters the author shows 
how the military, within the framework of the Constitution, has been able to 
make its influence felt in the determination of policy. The first chapter is 
most interesting in that it raises the question, frequently unasked, of why the 
country has acquiesced in military dominance. The treatment is somewhat 
unusual in that it answers the question in terms of ideology rather than of 
economics. Here emphasis is quite correctly placed on the inheritance of 
ideas from the feudal and immediate pre-Restoration periods as of major 
importance in establishing the background for a militarist appeal. 

Haroup M. VINACKE 


Essai sur La Diplomatie Nouvelle. By Arpad Forgac. (Paris: A. Pedone, 
1937. pp. viii, 32.) This is a thesis and not an argument. The thesis is 
supported by excellent quotations of an authoritative character. It invites 
most serious consideration at a time when public opinion is liable to take 
extreme views on international disputes under the influence of meretricious 
methods of propaganda in a free press. The author does well to draw atten- 
tion to the dangers of ‘‘open diplomacy in the market place.”” We need to be 
reminded of the increasing necessity for a silent, discreet diplomacy which 
can counteract the violence of public discussion. The author would have 
rendered a real service had he stressed the urgent need of trained diplomats 
who can cultivate friendly personal relationships between governments and 
be entrusted with delicate negotiations in times of popular excitement and 
prejudice. P. M. Brown 


Repertorium der diplomatischen Vertreter aller Lander seit dem Westfalischen 
Frieden (1648). Herausgegeben .. . von Ludwig Bittner and Lothar 
Gross. Band I (1648-1715). (Berlin: Gerhard Stalling Verlag, 1936. 
pp. xxxii, 756. Index. Rm. 52.) Those who are interested in diplomatic 
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history or negotiations at international conferences will welcome this ‘‘Reper- 
tory of the Diplomatic Representatives of all Countries since the Peace of 
Westphalia (1648).”’ It had its origin in a proposal made by Dr. Waldo G. 
Leland at the Geneva session of the International Committee of Historical 
Sciences in May, 1926. Although the work is in German, the names of the 
diplomatic representatives are given in the original language, except that the 
names of Russian and Turkish representatives are given in the modern 
transcription. The material is arranged alphabetically according to the 
state or political unit sending the diplomatic representative, and thereunder 
alphabetically according to the state or political unit receiving the diplo- 
matic representative. Under the latter head are given the full names of the 
diplomatic representatives, the rank, with the day, month and year, as far as 
possible, of the beginning and ending of the mission, the headquarters of the 
mission, and occasionally the chief purpose of the mission. The period cov- 
ered in this first volume, from 1648 to 1715, was a period in which the na- 
tional states had not yet become fully established and diplomatic representa- 
tives frequently exercised their functions in more or less autonomous cities 
like Hamburg, Mainz, Modena and Venice. The utility of the work is en- 
hanced by an index of the names of diplomats and countries, extending over 
nearly 200 pages, and the arrangement in the index as well as in the body of 
the book is so simple that it can easily be used by those who may not be well 
acquainted with German. The editors are to be congratulated on the com- 
pletion of this first fruit of their labors. HERBERT WRIGHT 


Germany and Morocco before 1905. By Francis Torrance Williamson. 
(Baltimore: The Johns Hopkins Press, 1937. pp. 210. Index. $2.00.) 
This informative and illuminating monograph was designed, not so much to 
recount the facts of the relations between Germany and Morocco before 1905, 
as to contrast two markedly different types of states in the pre-war age of 
imperialism and to illustrate the modern conflict between expansionist and 
backward states. But it happily fulfils both of these functions. Copious 
statistics and several charts (pages 161 to 180) supply a fund of factual in- 
formation regarding population, commerce (especially Morocco’s maritime 
trade between 1889 and 1905), natural resources, seaports, domestic handi- 
crafts and trade. And this is made the background of an incisive analysis 
of the historical, strategic, political, psychological and general social condi- 
tions which made Morocco a bone of contention, first, between France and 
Great Britain, and then between France and Germany. An interesting ac- 
count of the explorations of two centuries and the literature connected with 
them is linked up with the activities of German economic and colonizing cor- 
porations after 1871, and with the nationalistic and expansionist development 
of Germany’s Government (pp. 34 to 97). Then follows the story of Ger- 
many’s relations with Morocco between 1873 and 1905 (pp. 98 to 138). The 
diplomatic rivalry of Europe’s imperialistic Powers for the domination of 
Morocco is traced through the conferences at Tangier (1879), and Madrid 
(1880), and through the accompanying “incidents” (Casablanca, 1894; 
Tangier, 1895; Gibraltar, 1896; and Tangier, 1905: pages 139 to 157). Dr. 
Williamson’s study, valuable for itself, throws a lurid light upon the doctrine 
of “power,” “symbolic importance,” nationalistic “prestige,” imperialistic 
rivalries, which played a controlling part in preparation for and causation 
of the World War. A bibliography of twenty pages and an index complete 
this excellent monograph. I. 
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Kodifiziertes Internationales Deutsches Kriegsrecht. By Ernst Lodemann. 
(Berlin: Georg Stilke, 1937. pp. vili, 292. Rm. 10.) This is a collection 
of the international conventions on the laws of war and neutrality, actually 
still in force and binding on Germany. With the exceptions of the treaties 
with Mexico (1882) and Nicaragua (1896), only multilateral treaties are 
given: the Paris Declaration of 1856, the Red Cross Conventions of 1864, 
1906 and 1929, the Hague Conventions of 1899 and 1907, the Geneva Protocol 
of 1925 on chemical warfare, and the Prisoners of War Convention of 1929. 
Of every convention, the text is printed in the French original as well as in a 
German translation. The text of every convention is preceded by a list of 
the states bound by this convention and eventual reservations. The London 
Declaration of 1909, not having been ratified, is not reprinted, neither are 
treaties to which Germany is not a party. The Submarine Warfare Limita- 
tion Agreement of the London Naval Treaty of 1930, which had been recog- 
nized by Germany in a note of November 23, 1936, is not given. 

Joser L. Kunz 


L’Occupazione det Mari Costieri. By Giorgio Cansacchi. (Torino: G. 
Giappichelli, 1936. pp. viii, 256.) This welcome addition to the growing 
number of works on the international law of territorial waters and maritime 
jurisdiction is divided into four parts dealing respectively with: (1) the 
juridical nature of territorial waters, (2) the limitations placed upon the 
powers of the coastal state over its territorial waters, (3) occupation as a 
means of acquiring territorial sovereignty over coastal waters, and (4) the 
extent of territorial waters. The author makes excellent use of the early 
and recent authorities among whom the following may be mentioned: Grotius, 
Selden, Bynkershoek, Pufendorf, Wolff, Vattel, Boxhornio, Groeningio, Gen- 
tili, Raestad, Fulton, Baldoni, Fedozzi, Verdross, Gidel, Anzilotti, and Strupp. 
Once again we are made aware of the lack of uniformity in practice, which 
has existed in this field from its very inception and throughout its evolution. 
The author begins with a review of the work of the Committee of Codification 
of the League of Nations, commenting upon the manifold views contained in 
the replies to the Committee’s questionnaire. He ends with the thought that 
there is no true norm in international law whereby to measure territorial 
waters. In general they may be described as that water which lies between 
the shore of a state and the place where the high seas begin. The author ends 
on the note that if the Permanent Court of International Justice, in pursuance 
of Article 38, paragraph 3, of its Statute, sought to apply “The general prin- 
ciples of law recognized by civilized nations,” to the present problem, it too 
would arrive at a negative result. THORSTEN KALIJARVI 


The Commercial Reciprocity Policy of the United States, 1774-1829. By 
Vernon G. Setser. (Philadelphia: University of Pennsylvania Press; Lon- 
don: Humphrey Milford, 1937. pp. xii, 305. Index. $3.00.) The book 
gives a scholarly account of the commercial diplomacy of the United States 
in a period in which trade and shipping loomed especially large as matters 
of policy. During the years covered by the study, the term “reciprocity” 
was used in a very general sense to mean the exchange of various kinds of 
commercial advantages, and it was particularly applied to the reciprocal 
withdrawal of restrictions against shipping. Upon the establishment of peace 
following the Revolutionary War, the United States made strenuous but 
largely unsuccessful efforts to break down the system of navigation laws 
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which hampered the shipping of this country in the colonies of European coun- 
tries. Attempts were also made to open foreign markets more advanta- 
geously to American products. In general the American Government hoped 
that our ships would be permitted to trade freely in colonial ports in return 
for the free admission of ships from those ports to the United States. This 
plan seemed like reasonable reciprocity to Americans, but it conflicted with 
the stubborn ideology of mercantilism. During the period of European wars, 
the various belligerent states, because of their dire need, opened their 
colonial trade more freely to American shipping and products. On the re- 
turn of peace, the old contest against commercial restrictions was resumed 
with renewed vigor, and special attention was given to gaining entrance to 
the British colonial trade. Legislation was passed closing American ports 
to British ships coming from ports which were closed to the shipping of this 
country. The period with which the book deals ends in 1829, just before the 
British colonial foreign trade was effectively opened to American vessels. 
The book is reliable, heavily documented, and realistic. It is a distinct con- 
tribution to the literature of American trade policy. 
BENJAMIN H. WILLIAMS 


Central Europe and the Western World. By Gerhard Schacher. With a 
preface by H. Wickham Steed. (New York: Henry Holt & Co., 1936. pp. 
iv, 224. $2.75.) Although this work, translated from the German, has been 
accused of being a clever Czechoslovak propaganda, the reviewer is informed 
from reliable sources that such is not the case. But its viewpoints might 
have been colored by the fact that the author is living in exile. He describes 
the present position of the political, economic, and financial problems of 
Central Europe, the questions of Austro-German union, the restoration of the 
Habsburgs, the Hungarian movement for treaty revision, the agrarian prob- 
lem of that region, the part played by the Little Entente in the maintenance 
of peace on the Continent, the Rome Pact between Italy, Austria, and Hun- 
gary, and, finally, the important questions of Central European financial in- 
debtedness to the West. Although recent events have rendered parts of this 
very worth-while book out of date, the work has a quality, and, despite its 
apparent lack of distinction, carries a punch. JosEPH S. Roucek 


The Civil War and Reconstruction. By J.G. Randall. (Boston: D. C. 
Heath & Co., 1937. pp. xx, 959. Index. $5.00.) This is a history of the 
Civil War in the United States and of the era of so-called “reconstruction” 
which followed it. As such it is a contribution of distinct merit, based, as 
it is, upon extensive research and characterized by a spirit of fairness in the 
discussion of the numerous controversial questions to which a history of this 
period inevitably gives rise. While the author’s main theme is political, 
constitutional and military, he starts with a background in which he gives us 
a picture of the old South with its distinctive social institutions, including of 
course slavery, and traces the causes which culminated finally in four “ghastly 
years of war’”—a war marked by “confused issues and infinite complexity.” 
Of special interest, perhaps, to the readers of this JouRNAL is the author’s 
discussion of the foreign policy of the United States during and immediately 
following the war: its attitude toward the European recognition of the 
belligerency of the Confederates, the Anglo-French offer of mediation, the 
threatened recognition of the independence of the Confederacy, the failure 
of the so-called “cotton diplomacy” of the South, the affair of the seizure of 
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Mason and Slidell, which, while it revealed Lincoln’s “deficiencies in the re- 
finements of international law,” also revealed his “common sense,” the affair 
of the Alabama and other warships built in England for the use of the Con- 
federacy, the ultimate settlement of the claims of the United States by arbi- 
tration, the enforcement of the Southern blockade, the status of foreign 
consuls in the Confederacy, the French intervention in Mexico, and other 
questions of foreign policy which arose during this period. The limits of 
this note do not permit a review of these controversies, an examination of the 
merits of the position taken by the Government of the United States or an 
evaluation of the author’s treatment of them. It must suffice to say that his 
study is characterized by painstaking and scholarly research, a judicial atti- 
tude and, it is believed, by soundness of judgment. J. W. GARNER 
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